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IVINITY, Law, or Phyſic, are not 

properly the ſtudy of one man, or 
body of men, but of all men, to a cer- 
tain extent; and to that extent ignorance 


is culpable. Common ſenſe, with proper 
helps, is capable of much; and ſeldom 
betrays us, if we do not betray it. But it 
is certainly inconſiſtent to give the prac- 
titioners in the trade of the law, the entire 
direction of our judgment in it, and to 
blame the Roman catholic for truſting 
the keeping of his conſcience to his prieſt, 
It is as bad an excuſe in the one as in the 
other to ſay, I never thought of it ; I left 
that to thoſe who live by it: For the 

b 2 client 
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client is anſwerable for whatever is urged 
by his Procurator, Agent, or Counſel; 


and for the effect of every word the wri- 


ter he employs may uſe in a Deed. There 
is no law, however, to hinder any perſon 


who has ſuſficient confidence in his abili- 


ties to appear and draw all the papers in 
his own cauſe *, and to write every deed 
he has occaſion to make.—The law is a 
ſcience, in the knowledge of which every 
perſon 1s intereſted ; it is the ſecurity on 
which depend his fortune—his liberty— 
his character—his life. Legiſlators, in e- 
nacting laws, have addreſſed them to all. 
Judges in determining cauſes, and lawyers 
in pleading upon them, have paid every 
F claſs 


* By act of parliament 1537, F 51. © It is de- 
« viſed and ordained, That na man enter to pley 
«© bot parties conteined in their ſummoundes, and 
their procuratoures, gi/ they will ony baue. 
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elaſs of men the compliment to ſuppoſe 
they knew the laws, the practice, and the 
forms. This, however, has not always 
added to their happineſs, particularly 
when, after a queſtion in law, or the ef- 
ſect of a clauſe in a writing, had been 


long debated, a party was found liable in 


colts ; becauſe he was preſumed: to have 
known the law; and ignorantia jurit nemi- 
nem excuſat. In the following Treatiſe, firſt 
begging pardon for differing from ſuch 
great authorities, I ſhall take quite a dif- 
ferent courſe, and go-upon the ſuppoſition 
that men in general, not bred to the law, 
know nothing about it; or at leaſt very 
little. Indeed the method in which the 
writers on the law have treated it, is un- 
favourable to the acquiring any. know. 
ledge of it. Naked principles are a dry 
ſtudy, until, by practice, the mind is ſto- 
red with caſes and forms; and bare forms 
b 3, or 
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( xvii ) 
or ſtiles, without principles, are equally 
bad. Add to this, they all preſuppofe a 
conſiderable degree of knowledge in it. 


There are no rudiments in it; nor is there 


any grammar or dictionary. It is like a 
great ſtair-caſe wanting the firſt ſteps. I 


have inquired out every book that appear- , | 


ed to have a tendency to ſupply this de- 
iQ, and have long waited in expeQation 


that ſome perſon poſſeſſed of knowledge 


and experience ſufficient tor the taſk would 
undertake it : But, as nobody appears to 


think of it, I have at laſt attempted to give 


ſome notion of a few of the moſt ſimple 
and common ſtiles and principles; in ſo 


far as the ſame can be contained in ſo 


{mall a volume as to carry in one's poc- 
ket. I do not pretend to ſay I have nearly 
included all the moſt common principles: 
I have only introduced ſuch as appeared 


connected with the other parts of the 


work ; 
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* 
work; but theſe reliſhed and underſtood, 


will render the ſtudy of the reſt more 
eaſy and agreeable. And conſidering that 


| the ſtamp duties neceflary to be known 


and uſed, are become ſo numerous, im- 
poſed by ſo many different acts, and vary- 
ing ſo much according to circumſtances, 
as hardly to be retained in the memory 
of a Profeſſional Gentleman; in order 
to render this work the more completely 
uſeful, I have annexed a Table of ſuch of 
them as are uſed in a Writer's practice, 
with a few others. If my abilities and 
opportunities had been greater, it ſhould 
have given me a ſenſible pleaſure in be- 


ing more ſerviceable to the world ; but 
they may reſt aſſured my wiſhes to ſerve 


them could not have been greater; and, 
certainly, he who has a little knowledge, 
and is willing to communicate it, deſerves 


better of mankind than he who is poſſeſ- 
ſed 


5 
fed of the moſt profound knowledge and 


erudition, but who hoards it up in his 


own breaſt while he lives, and when he 
dies has it buried with him. 


To 


his 


To THE READ ER. 


Rups draught, or firſt ſketch, of | 
this book was publiſhed in the 
year 1784, with this Title-page, Fokus 
* of WRITINGS uſed in the moſt common 
* caſes in Scotland; with ſuch part of the 
* PRINCIPLES of the Law as appear con- 
© nefted therewith—In a manner fo plain 
* and ſimple, as not to require any previous 
te practice in the Law for uſing them. To 
e which is added, A TABLE of STAMP 
« DuTizs,” &c. The original manu- 
ſcript was very haſtily written; and be- 
ſides, being the firſt thing of the kind, 
could not be expected to be highly finiſhed 
or perfect, in a firſt edition; but the great 
demand for it has induced the Author 


ſince to beſtow a little more pains on it: 
And 
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And he has now, to render it more com- 
plete, added a few more obſervations on 
the law, and ſhort intfoductions to ſome 
of the titles, on the origin and progreſs of 
the matters therein contained. As to the 
Forms, he has found nothing to alter. 
When the manuſcript for the firſt edition 
was ſhown to the Bookſeller, there was 
no more of it than the firſt thirteen titles 
thereof; and, on his obſerving that it 
would make too ſmall a volume, the title 
on Feu. contracts, &c. was afterwards ad- 
ded, in the order in which it ſtood in that 
edition. The Author thought a different 
arrangement as to this title proper, by 
which all the forms of written deeds might 
be found together, and that the Table of 
Stamp Duties fell moſt properly to come 
in after theſe deeds, moſt of them being 
liable to theſe duties; and that the Forms 
of Applications to Judges, both ordinary 

and 


(xxii) 


and extraordinary, ſhould with greater 
propriety be placed by themſelves. As 
the Author, however, meant, on every oc- 
caſion, to give all the information he could 
on every ſubject introduced, he has among 
theſe applications inſerted the forms of 
ſeveral bonds of caution, &c. as acceſſory 
obligations, or relative writings; and as 
he had, in the firſt edition, given very 
full excerpts from the Britiſh ſtatutes 
made within theſe few years laſt paſt, but 
had given a much ſhorter account of ſe- 
veral of theſe ſtatutes of an older date, he 
judged it proper, in this edition, to be 
equally full on theſe older ſtatutes. Ha- 
ving thus accounted for any alterations 
he has uſed the freedom to make, he 
again ſubmits it with gratitude to the 
candour of the Public. 


TITLE 
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Miſivet, Agreements, and Minutes of 
Sale, 


8, among trading people, a variety 


of tranſaQions take place, and wri- 

tings are thereupon uſed, which it might 
ſometimes be inconvenient to find men 
bred to the law.to form, they have, by the 
uſage of Scotland, been frequently ſuſtain- 
ed, though without ſome of the formalities 
requiſite to common deeds. Thus miſſive 
letters, in mercantile affairs, are valid, 
though not holograph, (3. e. written by 
the perſons who ſign them) and though 
wanting witneſſes: But, in affairs not 
ſtrictly mercantile, they are not valid, if 
not holograph. The proper method, there- 
- | fore, 
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fore, in caſes not mercantile, is, one of the 
parties to write a letter with his own 
hand, containing the obligations he means 
to come under, and as much of the other 
parts of the tranſaction as to make it 
underſtood ; and the other party to write 
out another in the ſame manner, contain- 
ing the obligations he means to come un- 
der: And the two letters may refer each 
to the other by their dates. Where the 
parties have not been ſo well educated as 
to be capable of writing ſuch letters them- 
ſelves, or, in other words, to make them 
holograph, though they can poſſibly ſign 
their names, it would appear, that adding 
the ordinary ſubſcription clauſe, ccntain- 
ing date, writer, and witneſſes names and 
deſignations, in order to ſupply that de- 
fect, would be deviating too much from 
the nature of miſſives to be obligatory. 
Though, from a principle of law, that 


4 an 
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# an obligation to grant a deed is equal to 
© the deed itſelf,” ſtrangely miſunderſtood, 
it has been a frequent practice among 
country people to write on paper not 
ſtamped, a kind of articles, or minutes of 
agreement, relating to their bargains, 
much in the ſtile of an ill framed deed, 
written on ſtamped paper, by a bungling 
writer, only leaving out the regiſtration 
clauſe, and, inſtead of it, obliging them- 
ſelves to- extend the ſame on ſtamped pa« 
per, when required ; and ending with 
the common ſubſcription clauſe : Yet, 
it would appear, that even' an agreement 
to enter into an obligation, or make a 
conveyance, ina formal manner, when re- 
quired, cannot be made ſo as to be bind. 
ing, without the legal ſolemnities, more 
than the deed itſelf agreed to be entered 
into, or made, if it is not done by holo- 
graph miſhves. Thus, by a deciſion of 
A 2 the 
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the Court of Seſſion, 19th February 1779, 
it was found, that a minute of ſale muſt 
be written on ſtamped paper. But they 
were in uſe to be written upon it long be- 
fore. Indeed, in the caſe of a minute of 
fale of lands, where the perſon obliging 
himſelf to make the conveyance, has not 
got proper titles made up to the ſub- 
ject ſold; and the conveyance cannot 
be made properly till ſech be the caſe, 
the propriety of ſuch obligation to con- 
vey, in a full and ample manner, is ob- 
vious ; though it ſhould be attended 
with the trouble and expence of getting 
it executed on ſtamped paper, with all 
the requiſite ſolemnities, if the perſons 
concerned cannot write proper holograph 
miſſives to anſwer the end. For further 
ſatisfaction upon this article, I have inſert- 
ed the following deciſion, which is taken 

notice 


and Minutes of Sale, 5 


notice of in the late Inſtitute of the law 
of Scotland by Mr Erſkine. 


© In a caſe, Mackenzie and Lawſon con- 


© tra Park, November 15. 1764, one of the 


parties having wrote and ſubſcribed an 


offer to purchaſe an heritable ſubject 
from the other, upon certain terms, and 
the other having ſubſcribed a written 
acceptance, and likewiſe ſubſcribed the 
© offer, but neither of. which was holo- 
* graph of him, or formally atteſted, 
though there were witneſſes preſent at 
* ſigning ; and this party having after- 
© wards reſiled, the Court of Seſſion, in a 
* proceſs againſt him for implement, found 
the miſſi ve and acceptance not probative, 
and therefore aſſoilzied the defender; 
* and this although he did not deny the 


* ſubſcription ; as the court thought that 


writing was eſſential, and that the want 


* of legal ſolemnities could not be ſupplied 
8 * by 
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* by his acknowledgement. A fimilay 
judgment was given in the caſe of Biſet 
contra Stewart, in 1765. 

Wherever there is a doubt of the wri- 
tings not being effectual, payment of a part 
of the price will create a valid obligation, 
and put it out of the power of any of the 


parties to draw back; and would do it 
even though there were no writing, Or, 


where any thing is done by either party, 
whereby matters are not entire, and each 
cannot be put in his former ſituation, it 
has the ſame eſſect. As to minutes of 
tack, ſee Tacks, where they are taken no- 
tice of. It may likewiſe be neceſſary to 
obſerve, that holograph writings of no 
kind (except bills of exchange) prove 
their being of the dates they bear, in a 
diſpute with creditors or heirs ; but of 
whatever date they may happen to be, in a 
diſpute with a creditor, they are preſu- 

med 
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med to have been made within ſixty days 
of the granter's bankruptcy; or, in a 
diſpute with the granter's heir, to have 
been upon deathbed ; or by an arreſter, 
to have been granted after arreſtments 
uſed; In all which caſes, they muſt be 
ſupported by evidence as to their dates. 
It ſeems (as above obſerved) rather fo. 
reign to the nature of miſſives to end 
with the witneſſes names and deſigna- 
tions; and without that, the being ſigned 
by them, as witneſſes, could be of no ef. 
fect“: Though, to be able to prove them 
of the date they bear, it would not be a- 
miſs that witneſſes were preſent when 
ſuch holograph miſſives were ſigned, and 
that they made a memorandum of it, in 
caſe the date ſhould afterwards be diſput. 


ed. Holograph writings alſo preſcribe, 
if 


* AR parl. 1579, c. 80, 
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if no document be taken upon them in 


twenty years, 

Having premiſed ſo much, I ſhall add 
-2 form of miſſives, and of a minute of 
fale, which, though no particular form 
can anſwer in every caſe, may ferve for 


the plan and arrangement. 


Copy Miffrves between the Seller and 
' Purchaſer of a Mood. 


D—— 12th June 1782. 


SIR, 
1 hereby make you an offer of all the 


growing timber, with the bark thereon, 
growing in the farm of C. in the pariſh 
of T. with liberty to char what wood you 


pleaſe, and cover for the ſame within the 


wood ; allowing you three years from 
this date to cut the ſame, and till Martin- 
| mas 


and Minutes of Sale. 9 


mas thereafter to clean the hags; and 
agree that you ſhall have the moſt con- 
venient roads to take away the timber, 
bark, and charcoal; you paying me one 
hundred pounds Sterling as the price 
thereof, at the term of Whitſunday one 
thouſand ſeven hundred and eighty- three 
years, If you agree to theſe terms, you 
will ſignify the ſame by letter. 

I am, 

SIR, 


Your moſt obedient humble ſervant; 
A. B—. 


= 


To Mr C. D. Merchant in E. 


If the lands are not in the ſeller's natu- 
ral poſſeſſion, but poſſeſſed by tenants, the 
following clauſe may be neceſſary, after 
the word years, at the end of the obliga- 
tion for payment: And paying ſuch da- 
* mages to the tenant as it ſhall be found he 

has 


r 


yy ets — - 
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© has ſuſtained, by the verdict of two men 
* to be mutually choſen for that purpoſe.” 


E—— 12th June 1782. 
SIR, 


I received your's of this date, making 


me an offer of the growing timber and 
bark of the farm of C. on paying one 
hundred pounds as the price thereof a- 
gainſt Whitſunday one thouſand ſeven 
hundred and eighty-three years, which 
offer I hereby accept-of, and agree to the 
whole propoſals therein contained, in all 
points, and am, 


SIR, ; 
your moſt obedient humble ſervant, 
C D—. 
To A. B. Eſq; of C. 


If the before-mentioned clauſe is put in 
the firſt miſſive, it ſhould be repeated in 


the laſt allo, after the word years. 
Copy 


0 py 
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Copy Miſſives betwixt the Seller and 
Purchaſer of a Freehold Qualificas 


tion. 
SIR, 

I hereby acknowledge to have ſold you 
the ſuperiority of my lands of A; lying in 
the pariſh of B. and county of C. with all 
the caſualities belonging thereto, and all 
right I have to the ſame, from this date, 
for which you have engaged to pay me 
one hundred pounds Sterling at Martin- 
mas firſt, and I will, on demand, grant 
you a valid diſpoſition to the ſame, and 


| deliver therewith a proper progreſs of 


writs; and I hereby engage that the fale 
now made ſhall be the foundation of a 
ſufficient qualification for enabling you, 
or your aſſignees, to vote in the election 
of a member of parliament for the coun- 
ty of C—, Otherwiſe, and in caſe of 
its being found not to give ſuch a qualifi. 

| cation, 
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cation, I will not demand payment of the 
price ; or, if I ſhall have received it, I will 
repeat and pay it back on demand, you, 
however, making no demand upon me 
for any expences you may be at in taking 
out a charter and trying to make the vote 
effectual. And it is agreed, that I and 
my heirs are to pay you a yearly feu-duty 
of ſixpence Sterling, holding the ſaid lands 
of and under you for payment thereof, 
beginning the firſt term's payment of the 
ſaid feu-duty at Whitſunday one thouſand 
ſeven hundred and eighty-three, and year- 
ly thereafter, and doubling the ſaid feu- 
duty the firſt year of the entry of every 
heir or ſingular ſucceſſor to me therein. 


I am, 
SIR, 
your moſt obedient ſervant, 
SIMON SELLOUT, 


To Mr Peter Politic Merchant Edinburgh. 


Simon 
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Edinburgh, 5th Feb. 1782. 
SIR, 

As you have ſold me the ſuperiority of 
the lands of A. lying in the pariſh of B, 
and county of C. I hereby promiſe and 
engage to pay you one hundred pounds 
Sterling for the ſame, at Martinmas firſt, 
But, in caſe the ſuperiority of the ſaid 
lands ſhall not entitle me to a ſufficient 
qualification for voting in the election of 


member of Parliament for the county 
pf C. I am either not to pay, or if paid, 


* so draw back from you the ſaid price, and 
eu- . N 
| d reconvey to you the ſaid ſuperiority, 
ad I am, 
* 88 

your molt humble ſervant, 


PETER POLITIC, 
Simon Sellout, E/q; of Hindmo/ton. 


B Minus 


14 Miſſives, Agreements, 


Minute of Sale of Lands. ot 


It is contracted, agreed, and ended, be. 
twixt A. B. of C. Eſq; on the one part, 
and E. F. merchant in G. on the other 
part, in manner following; that is to ſay, 
the ſaid A. B. has ſold and diſponed, and 
by theſe preſents (for payment of the 
price underwritten) elt and diſpones, f 
and in favour of the ſaid E. F. his heirs 
and aſſignees, heritably and irredeema-W wit 
bly, all and whole, &c. (here take in the ang 
lands as deſcribed in the laft diſpoſition a c 
or infeftment,) together with all right gd 


title, intereſt, claim of right, property, and , 
poſſeſſion, petitory, or poſſeſſory, which bim 
the ſaid A. B. his authors and predece! den 
ſors, heirs and ſucceſſors, had, have, FW jc, 
may have claim, or pretend thereto, |! ting 
ul time coming ; of the which lands a ate, 


oth 
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others foreſaid, the ſaid A. B. binds and 
obliges him, his heirs and ſucceſſors, to 
make, grant, ſubſcribe, and deliver to the 
ſaid E. F. a valid and formal diſpoſition, 
containing obligement to infeft, procura- 
tory of reſignation, clauſe of abſolute 


warrandice, aſſignation to the writs and 
evidents, and to the rents, mails, and du» 
ties, from and after the term of Whitſun- 


day laſt, which is hereby declared to be 


the time of the ſaid E. F. 's entry thereto, 
with all other clauſes uſual and neceſſary; 
and, with the ſaid diſpoſition, to deliver 


a complete progreſs of the writs of the 


faid lands and others foreſaid. And fur- 


ther, the ſaid A. B. binds and obliges 


himſelf and his foreſaids, to free, diſbur- 


den, and relieve the ſame, of all debts and' 


incumbrances any manner of way affec- 
ting them; and of all teinds, ceſſes, tax- 


ations, and other public burdens and im- 


B 2 poſitions 


| 
| 
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poſitions whatever, affecting the ſame, or 
any ways due, and payable forth thereof, 
at, and preceding the ſaid term of Whit- 
ſunday laſt: For which cauſes, and on the 
other part, the ſaid E. F. has inſtantly 
paid unto the ſaid A. B. the ſum of fifty 
pounds Sterling, and binds and obliges 
him, his heirs, executors, and ſucceflors, 
to pay to the ſaid A. B. his heirs, exe- 
cutors, or aſſignees, the ſum of four 
hundred and fifty pounds Sterling, and 
that at the term of Martinmas next, with 
annualrent of the ſaid principal ſum year- 
ly, termly, and proportionally, after the 


ſaid term of payment, during the not pay- 


ment of the ſame: And both parties bind 
and oblige themſelves to perform, imple- 
ment, and fulfil the premiſes to each o- 
ther, under the penalty of one hundred 
pounds Sterling, to be paid by the party 
failing to the party obſerving, or willing 

to 
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to obſerve, over and above performance; 
and they conſent to the regiſtration hereof 
in the books of Council and Seſſion, or 
others competent, that letters of horning, 
on ſix days charge, and all other execu- f 
tion neceſſary in form, as effeirs, paſs 
hereon; and thereto conſtitute- wel? 

| their procurators, &c. 
I: witneſs whereof; thele preſents, (writ-- 
ten upon this and the two preceding pa- 
ges of ſtamped paper, by W. 8. School- 
maſter at B.) are ſubſcribed by the ſaid 
parties at N——y, the eighth day of Fe- 


bruary, one thouſand ſeven hundred and 
eighty- two years, before theſe witneſſes, 
Q—— M*C— {HAR and W— H— wea- 
ver there. 8 


8 eee 
W— . witneſs E— F— 
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The parties muſt ſign all the pages, the 
witneſſes only fign the laſt. The blank 
near the end, after the word conſtitute,” 
is not intended to be filled up before or at 
ſigning, but is left for the perſon's name 
who preſents it for regiſtration, and is 


not filled up till then, Each page muſt 


be marked by its number at the head, as 
firſt, ſecond, &c. and the ſubſcription clauſe 
muſt mention the number of pages. 
Minutes of fale, or other agreements, 
executed with all the legal folemnities, 
differ from miſſives in this, that, on the 
former, diligence by horning, &c. may be 


inſtantly obtained; whereas action muſt. 


be raiſed on the latter, and decreet ob- 
teined, before diligence can be raiſed; 
but in which action the miſhve will be 


ſufficient proof of the obligation or agree: 


ment of parties. 
The act, 23d Geo, III. granting to his 
Majeſty 
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Majeſty ſeveral additional and new ſtamp: 
duties, puts the neceſlity of ſtamped pa- 


per to agreements beyond a doubt, By 


a clauſe in that act, all parchment, or pa- 
per, upon which any agreement is writ- 


ten, or printed, whether the ſame be only 


the evidence of the contract, or obligatory 
upon the-parties, from its being a written. 
inſtrument, is charged with a ſtamp-duty 


of 68, But it is provided, that nothing 


in this act contained, ſhall extend to 
charge any memorandum or agreement, 
made in that part of Great Britain called 


Scotland, that ſhall be ſtamped with the 


duty required on deeds in that part of 
Great Britain called Scotland; And, by 
the former acts, with the additional duty 
impoſed by ſaid act, 23d Geo. III. requi- 
red in Scotland, the duty on deeds, in 
general, not otherwiſe charged, is only 
58... But although, in the exceptions. 

n from 


| 
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from the duty of 6s. on agreements, 
thoſe for ſums under L. 20 are excepted ; 
yet, as that exception precedes the one 
with regard to deeds in Scotland, which- 
appear from the proviſion in the act to 
be left exactly in their former ſituation; 
and, as ſums above L. 100 Scots, (or 
L. 8: 6: 8 Sterling), were always conſi- 
dered as deeds, and therefore liable, this 
exception does not ſeem to apply to 
them: : 4 475 


When ſtamped paper cannot conve- 
niently be got, although the matter be of 


the greateſt importance, there is a way by 
which it is thought an agreement or con- 
tract, and with a trifling variation, any 
obligation whatever, may be made out 
without it, particularly when it is an ob- 
ligation or agreement to make a convey- 
ance, and only to ſerve till matters be 
got ready for making out the proper wri- 

4 * | ting, 
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ting, and that is, to write it out in the 
form uſed when written on ſtamped pa- 


per, with a clauſe of regiſtration and of 


ö 

1 ſubſcription; only, immediately before the 
5 clauſe whereby both parties oblige theme 
ſelves. to performance, under a penalty, 
putting in this clauſe, * And either party 


r 
j. failing, or refuſing to implement his part 
is of the premiſes, obliges himſelf to in- 


* demnify and repay to the other party 
© ſtatutable penalty, and expences of get- 
ting theſe preſents ſtamped, conform to 
law, if laid out by him “.“ As, by act 
12mo Ann. F 25. no deed written upon 


parchment, or paper, not ſtamped, ſhall 


n- 

de available till it be ſtamped, and a re- 
ert produced for L id to th 
* eipt produced for L. 5, paid to the 
* crown, 


ey- Where the above clauſe is to be put into 

be n obligation, and in caſe of failzie or refuſal, 
vri- to implement the above obligation, the ſaid 
obliges himſelf,” &c, 


; 
: 
{ 
£ 
| 
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crown, over and above the ſtamp duties ; 
ſo, upon getting it ſtamped, and a receipt 
for that ſum, diligence may be raiſed up- 
on ſuch deeds for performance ; and, up- 
on the clauſe above mentioned, the dili- 
gence will be effectual for recovering T 
theſe ſums of expences of procuring. it 
ſtamped. And this act is not repealed by 
any of the latter acts impoſing additional 
duties. At the words (“written upon this 
© and the — preceding pages of ſtamp. 
© ed paper,) the word famped in this caſe 
may be left out, 


TIT. 


1. 


+ 


„ Tn 


Tacks, Afignations thereto, Subtacks, 
Oc. 


1 is almoſt unneceſſary to deſine a tack 
to be a contract, whereby the uſe of 
a thing is let by the proprietor to another 


perſon, for a certain hire; but it may be 


proper to obſerve, that it muſt have an 
i/h, (or term when it is to expire,) others 
wiſe, being too much of the nature of a 
ſale, with a certain yearly return, it will 
not be ſuſtained when the lands come in- 
to the hands of a different proprietor from 


the granter and his heirs; who cannot 
be obliged to take the lands clogged with 
perpetual 


2 er ere re ee ETC. bh Re N ; _ 
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perpetual burdens upon the uſe of them, 
not followed by infeftment; or to be 
found by ſearching the records for in- 
cumbrances. Where, therefore, tacks 
are granted for a yearly hire, or tack- 
duty, ſo trifling that it appears perfectly 
eluſory, or for a term in effect equal to 
perpetuity, they will not be effectual a- 
gainſt other proprietors than the granter 
and his heirs. Indeed, fifty. ſeven, or three 
Nineteen years, ſeems to be a ſufficient 
time of endurance, though there is no 
law fixing them particularly to that, and 
they have been ſuſtained for a much 
longer ſpace of time, 


Tack, 


IT is agreed, and by way of tack, jinal- 
ly ended, betwixt the parties following, 
viz. 


4 


thereto, Sub tacks, &c. 25 


viz. A. B. Eſq; of C-—, heritable pro. 
prietor of the lands and others underwrit- 
ten, on the one part, and D. E-— in 
F-——, on the other part, in manner after 
mentioned; that is to ſay, the ſaid A. B. 
has ſet, and hereby ett, and in tack and 
aſſedation, Jets, to the ſaid D. E. his heirs 
and ſucceſſors, (ſecluding aſſignees and ſub- 
tenants, without conſent of the ſaid A. B.) 
all and whole the lands of — 
poſſeſſed by 
— and fhiire of 


preſently 
lying in the pariſh of 
and that for the 
ſpace of nineteen years after the term of 


Whitſunday next, hereby declared to be 
the term of the ſaid D. E.'s entry to the 
laid tack, to be peaceably poſſeſſed and 
enjoyed by him, and his foreſaids, during 
the ſaid ſpace ; which tack the ſaid A. B. 
binds and obliges him, his heirs, and ſuc- 
ceſlors, to warrant to the ſaid D. E. at all 
hands. For which cauſes, and on the other 

C part, 
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part, the ſaid D. E. binds and obliges f 
himſelf, his heirs, executors, and ſuc. p 
ceſſors, to make payment to the ſaid A. * 
B. his heirs or aſſignees, of the ſum of b. 
pounds Sterling of tack duty year. % 


ly, at two terms in the year, Martinmas 
and Whitſunday, by equal portions, be- 
ginning the firſt term's payment thereof 
at the term of Martinmas next, for the 
half year immediately preceding, and fo 
forth termly thereafter during this tack, 
with pounds Sterling of penalty and 
liquidate expences for each term's failzie*, 
And both parties bind and oblige them- 
ſelves, and their foreſaids, to perform, 
implement, and fulfil their reſpective parts 
of the premiſſes to each other, under the MW can 

penalty 


Sometimes the following clauſe is added: 
© And, at the expiry thereof, to flit and remove 
© himſelf and his foreſaids without any warning, 


« procgs, or attion whatever,” 


thereto, Sub tacłs, Oc. 27 


ges penalty of —— pounds Sterling, to be 
Cs paid by the party failing to the party ob- 
A. ferving, or willing to obſerve the fame, 
of by and attour performance; and they con- 
ar. Dent to the regiſtration, &c. (as in minute 
of ſale.) 
hs, The termly penalty is generally one 
eof fifth part of the yearly rent, the mutual 
the penalty in the clauſe of performance a 
1 ſo fear's rent. 


ck, 

and | 

ie“ N Anation to a Tack, 
em- | 

rm, 


arts It will be obſerved, that the above tack 
the W can neither be ſubſet nor aſſigned with» 
alty MW out the maſter's conſent ; nay, ſuppoſe 
there was no clauſe ſecluding aſſignees, 
nove it is doubted if it could be aſſigned with- 


ning / out the maſter's conſent, unleſs it expreſſ- 
C 2 ly 
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ly bore to © heirs and afſignees ;* which 
ſeems a little hard, as an aſſignation does 
not free the perſon who aſſigns from the 
obligations he comes under by the princi- 
pal tack. A liferent tack may, indeed, be 
aſſigned, if they are not expreſsly ſeclu- 
ded. 

As aſſignations to tacks nevertheleſs 
ſometimes occur, I have added a ſpeci - 


men. 


BE it known to all men by theſe pre- 
| ſents, That I D. E. in J. Whereas, 
by tack dated the —— day of —— one 
thouſand ſeven hundred and — years, 
entered into betwixt A. B. of C—— Eſq; 
and me the ſaid D. E. the ſaid A. B. ſet, 
and in tack and aſſedation let, to me, my 
heirs and aſſignees, all and whole the lands 
of 


ſhire of 


and 


lying in the pariſh of 
for the ſpace of nineteen 
| years 


thereto, Sub-tacks, Oc. 29 


years from and after Whitſunday one 
thouſand ſeven hundred and —— years, 
for which I ſtand bound to pay him, his 
heirs and aſſignees, the ſum of fifty pounds 
Sterling yearly of. tack-duty, during the 
ſaid tack, at the two terms in the year 
therein mentioned, beginning the firſt 
term's payment thereof at Martinmas then 


next, for the half year preceding, and ſo 


forth termly thereafter, during the ſaid: 
ſpace; which tack. contains ſeveral other 
clauſes and conditions. And. ſeeing G. 
H. in J. has made payment to me of a: 
certain ſum of money for granting theſe: 
preſents ; therefore have made, conſtituted, 
and ordained, as I hereby make, con/titute, 
and ordain.the ſaid G. H. his heirs and: 
ſucceſſors, my lawful ceſſioners and aſſig- 
nees, in and to the ſaid tack, during the 
whole years and term thereof to run, and 


to all clauſes and obligements therein con · 
C 3 tained, 
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tained, profits that may ariſe therefrom, 
and to all action and execution competent 


thereon, with power to the ſaid G. H. to 


occupy and poſſeſs the ſaid lands during 
the whole years and ſpace mentioned in 


the ſaid tack, and yet to run, they paying 


the tack-duty therein contained to the 


ſaid A. B. Eſq; at the terms therein ex. 


preſſed, and alſo to uſe the ſaid tack in 


the ſame manner, and as freely, in all 


reſpects, as 1 might have done myſelf be- 


fore making this aſſignation: Which tack 
I oblige me to warrant to the ſaid G. H, 
from my own fact and deed allenarly, done 
or to be done, in prejudice hereof (a). 
And having herewith delivered up to the 
ſaid G. H. my duplicate of the ſaid tack, 
to be kept and uſed by him as his own 


proper evident in time coming, I conſent 


to the regiſtration hereof in the books of 


council and ſeſſion, or others competent, 
15 therein 


thereto, Subtacks, &. 31 


therein to remain for preſervation, and, 
if needful, that all execution neceſſary, in 


form as effeirs, paſs hereon; and thereto 


conſtitute 
my procurators, &c. In witneſs, &c. 


If there is a part of the ſpace of the 
tack run, it may be neceſſary to mention 
the time of the aſlignee's entry, and put 
in the following clauſe at letter a, and to 
* clear and pay all tack-duties due for the 
* ſaid poſſeſſion, preceding the ſaid G. H. 
© his entry thereto.” As the aſſignee is liable 
for the arrears of rent, if any are due by the 
principal tackſman, coming by the aſſigna- 
tion in his place; conſequently, under all 
his obligations to the maſter, though, as a- 
bove obſerved, he does not free the aſſigner. 

Poſſeſſion upon aſſignations of this kind 
ſupplies the place of intimation in other 
aſſignations. 


. •ͤ A ²˙ ä 
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Sub- Tactł. 


ET is thought a tackſman may ſubſet, | 
even where aſſignees are excluded, if ſub. 
tenants are not alſo excluded ; though it 
ſeems not quite certain. There was a de- 
cifion of the Court of Seſſion to that effect; 
the matter was brought into court ſince, 
but did not go the length of a deciſion. 
but it is moſt likely, if it had, they would. 
have given it as before. 

The ſub-tenant is only liable to the 
principal tackſman, who cannot. by re- 
nouncing hurt him. The principal tackſ- 
man alone is liable to the maſter. Where 
either a part only is ſet, or-a greater ſum 
paid yearly by the ſub-tenant than the 
. yearly rent in the original tack, a ſub-tack. 
is ordinarily executed: The form of which 


is as follows ; | | 
— IT 


thereto, Sub- tacks, Oc. 33 
IT is agreed, and by way of ſub-tack, 


ended, between A. F. merchant in A 
and J. W. reſidenter in A—— of the one 


and other parts, as follows: That is to 
ſay, the ſaid A. F. has ſer, and hereby /ets, 
and in ſub-tack and aſſedation Jets, to the 
ſaid J. W. his heirs, aſſignees, or ſub · te- 
nants, all and whole, &c. (here inſert - 
what is to be ſubſet) and that for the 
ſpace of years from the term of 
Whitſunday next, with power to him, and 
his foreſaids, duly to labour, occupy, and 
poſſeſs the ſame, in the ſame manner as 
the ſaid A. F. might have done by his 
tack thereof; which ſub-tack the ſaid A. 
F. binds and obliges him, his heirs and 
ſucceſſors, to warrant to the ſaid J. W. 
at all hands : For which cauſes, and on 
the other part, the ſaid J. W. binds and 
obliges him, his heirs and ſucceſſors, to 


pay to the ſaid A. F. his heirs or aſſignees, 
the 


/ 
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the ſum of fifteen pounds Sterling "of 
yearly rent, at two terms in the year, 


Martinmas and Whitſunday, by equal 


portions, beginning the firſt half year's 
payment at Martinmas next for the halt 
year preceding, and ſo on half yearly 
thereafter, during the ſaid ſpace, with — 
of penalty and liquidate expences for each 


term's failziez and both parties oblige 
themſelves to perform the premiſſes to i 


each other, under the penalty of ——— 
pounds Sterling, to be paid by the party 
failzier to the party obſerver, or willing 
to obſerve the ſame, attour performance; 


conſenting to the regiſtration, &c. (as in 


minute of ſale). 


Articles 


cles 


thereto, Sub-tacks, &xc. 35 


Articles of Roup of a Tack and Stock, 


Wrzre the fame perſon is proprietor 
both of the land and ſtock upon it, it is 
uſual to ſet a particular rent upon the 
land, in articles of roup of the ſtock ; the 


purchaſer of the ſtock at the roup being 
_ obliged to become tenant, and pay that 


rent. If the rent is fixed above the real 
value, the ſtock goes below it, which is 
an encouragement to an induſtrious per- 
ſon of ſmall fortune. If the rent is below 


the real value, it ſuits a moneyed man to 


ſecure his money on and live eaſily, ha- 
ving a ſmall rent to pay, and producing 
almoſt every thing he ſtands in need of, 

without going to the market. 
Roups of this kind do not fall within 
the act of 17th of his preſent Majeſty, im- 
| poling 


Tacks, Afignation- 


35 
poſing certain duties on things ſold by 
auction, as amended by that of the 19th, 


Articles and conditions of the roup and ſal? 

of the ock and tack of the lands of 
M, lying in the pariſh of —— and 
ſhire of ———, whereof A. B. of C. 
Eſq; is proprietor. 


Primo, The ſaid ſtock and tack ſhall be 
expoſed to ſale, by way of public roup, 
| within the houſe of J-— O 
keeper in C „upon the twenty-firſt 
day of ——, one thouſand ſeven hundred 


3 mne 


and eighty-three years, between the hours 
of one and two afternoon, during the 
ſpace of half an hour upon the watch of 
G. H. of L. who is hereby appointed 
judge to the roup. 


Secundb, 


thereto, Sub tacks, Oc. 37 


Secundo, The ſtock of ſheep, old and 
dung, lambs included, upon the ſaid 
ands, is to be ſet up at ſix pounds Ster- 
ing per ſcore, counting twenty one to 
ach ſcore, as the ſame ſhall number up- 
on the day of delivery after mentioned, 
Ir when gathered together, ſtraying on 
de ground, or upon the neighbouring 
rounds ; and the perſon or perſons offer- 


ng the ſaid ſum, or, in caſe of higher offers, 


er, ſhall be preferred to the purchaſe, 


af Tertio, In caſe of more offerers than 
* ne, every after offerer ſhall exceed the 
FE receding one in half-a-crown at leaſt, 
he Ven each ſcore of the ſaid ſheep, 
\ of Warts, That each oſferer ſhall ſubſcribe 
10 s offer, and be thereby bound, in terms 
| the above and following articles, and 
ade, inſign in the hands of the clerk to the 


Pup, one guinea of bidding money, which 


D is 


be perſon or perſons making the higheſt _ 
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is to be returned to all, except the laſt 
and higheſt offerer, and not to be ac. 


counted any part of the price. 
Quinto, That the perſon or perſons who 


ſhall be preferred to the purchaſe of the 


ſaid ſtock, ſhall, upon his or their find. = 
; ; lin 
ing caution for payment of the price there. 
: ; ane 
of, in manner after mentioned, be enti. x 
tled to the poſſeſſion of the ſaid lands Ml S 
M. for the ſpace of nineteen years fron eig! 
and after Whitſunday next, at the yeath ter 
rent of one hundred pounds Sterling, pay. pen: 
1 . | by 
able at two terms in the year, Martinma 
and Whitſunday, by equal portions, be By 
| E 
ginning the firit term's payment there 434 
at Martinmas one thouſand ſeven hundrel , 
and eighty-two years, for the half yen e = 
4 5 


immediately preceding, and ſo forth yen 
ly and termly during the tack, under! 
termly penalty of ten pounds Sterling it 


caſe of failzie. 
Sen 


thercto, Sub- tacls, G. 39 


Sexo, That the purchaſer ſhall, within 
fourteen days after ,the roup, find ſuffi- 


F cient caution, to the ſatisfaction of the 


faid A. B. for the payment of the price of 
the ſaid Rock of ſheep (a) at the terms 
following, viz. Two hundred pounds Ster- 
ling thereof at the term of Lammas firſt, 
and the remainder of the price at Can- 
dlemas one thouſand ſeven hundred and 
eighty-three, with annualrent thereof af. 
ter theſe terms, and one-fifth part more of 
penalty, in cafe of failzie. 

Septimo, In caſe of more offerers than 
one, and that the laſt and higheſt offerer, 
and who ſhall be preferred to the purchaſe, 
ſhall fail to find ſuch caution within the 
ſpace foreſaid, then, and in that caſe, he 
hall, in the option of the expoſer, not on- 
ly loſe the benefit of the purchaſe, but alſo 
forfeit a fifth part of the price offered by 
bim, which ſhall be paid to the ſaid A. B. 
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and the benefit of the purchaſe ſhall fal Ste 
to the preceding offerer, who ſhall be WW cha 
bound to accept thereof at the price offer. anc 
ed by him, and to find caution for pay. ſchi 
ment of the ſaid price to the ſaid A. B. bur 
at the terms, and bearing intereſt and pe. on 
nalty, as above mentioned, within fourteen IM ove! 
days after the failzie of the laſt and bigh- ¶ dred 
eſt offerer ſhall be intimated to him, o. ſhall 
therwiſe ſhall forfeit and pay in the ſame deli 
manner and terms as are ſtipulated in the WW the } 
event of the failzie of the ſaid laſt and MW mati. 
higheſt offerer, and ſo backwards through then 
the whole courſe of the preceding ofter- WW lowe, 
ers, until theſe articles ſhall be fully im- tenan 
ptemented, the ſa 
Ofavo, That, upon finding ſuch cau- 0 ma 


tion as aforeſaid, the ſaid A. B. ſhall grant M a ſuffi 
a tack of the foreſaid lands, for nineteen WW to lea 
years from Whitſunday next, at the above ther, 

mentioned rent of one hundred pound et or 


Sterling 


thereto, Sub-tacks, &%c. 41 


fall Sterling yearly; by which tack the pur- 
be ! chaſer and tenant ſhall be obliged to free 
er. and relieve the ſaid A. B. of all ſtipend, 
ay. ſchool-ſalary, land-tax, and every other 
B. burden impoſed, or that may be impoſed 
on the lands during the tack, and that 
over and above the ſaid ſum of one hun- 
dred pounds of rent: And the tenant 
ſhall, at the ſaid term of Whitſunday, get 
delivery of the ſaid ſtock, and receive all 
the houſes, (except the barn), and an eſti- 
mation of the repairs neceſlary ſhall be 
then made, and the amount thereof al- 
lowed out of the firlt year's rent; and the 
tenant ſhall be bound not-only-to lay out 
the ſame in reparations thereon, but alſo 
to maintain and uphold the ſaid houſes in 


a ſufficient. condition during the tack, and 
teen to leave them fo at his removal; and fur- 
bove I ther, the tenant ſhall have liberty to ſub- 
uns ſet or aſſign during his tack, he always 
ling! D 3 conti- 
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continuing bound for the rent, unleſs the MW fol 
ſaid A. B. ſhall conſent to free him there- ſefl 
of, hot 
Ultimo, In caſe any difference or que- exe 
{tion ariſe concerning the ſaid roup, and ma; 
the execution of theſe articles, whether 
among the offerers themſelves, or betwixt ¶ proc 
the purchaſers and expoſer, the ſame ſhall WW preſ 
be inſtantly determined by the ſaid G. H. cedi 
judge to the roup, whoſe determination, ¶ writ: 
by any ſentence. adjected hereto, ſhall be ¶ fad 
final and binding on all parties concern- 
ed; and the laſt and higheſt offerer ſhall 
ena, bind, and oblige himſelf to imple- 
ment the whole articles of roup, as in- 
cumbent upon him, under the penalty of 
one hundred pounds Sterling, attour per- 
formance. And the ſaid A. B. and the 
ſeveral offerers ſubſcribing their offers, 
conſent to the regiſtration hereof, and of 


the minutes of roup and enactment to 
follow 


d of 
to 
low 


thereto, Sub-tacks, G. 43 


| follow hereon, in the books of council and 


ſeſſion, or others competent, that letters of 
horning, on fix days charge, and other 
execution neceſſary, in form as effeirs,, 
may paſs hereon, and conſtitute 

their 
procurators. In witneſs whereof, theſe 
preſents, written upon this and the — pre- 
ceding pages of ſtamped paper, by T. 8. 
writer in „are ſubſcribed by the 
ſaid A. B. at M=— aforeſaid, the four- 
teenth day of March one thouſand ſeven 
hundred and eighty-two years,, before 
theſe witneſſes, R. S. and T. V. both his 
ſervants. | 
R 8.— witneſs, 
1— V witneſs. 


A. Bow.” 


Within the houfe of 0 inn» 
| Keeper in C— the twenty-firſt day of 
March, one thouſand ſeven. hundred 


— — 
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and eighty-two years. The articles cf 
roup being read to the company, in 


preſence of the judge, 
| Compeared 
J—s M k in K——, who offers 


ſix. pounds per ſcore for the ſaid ſheep, in 


terms of the articles of roup. 
1 M—k, 


W 8— in who offers 
ſix pounds two ſnillings and ſixpence per 
ſcore for the ſaid ſheep, in terms of the 


articles of roup. 


— S— 


The ſaid W. S. being the laſt and high - 
eſt offerer for the ſaid ſtock, at the expiry 
of the ſaid half hour, at fix pounds two 
ſhillings and ſixpence Sterling per ſcore, 
the judge prefers him to the purchaſe; 


and the: ſaid W 8 enacts, 
L "_ binds, 


in 


27s 


thereto, Sub-tacks, G . 45 


| binds, and obliges himſelf to pay the faid 


price, and to perform and fulfil the whole 
articles of roup, as incumbent on him, 


under the foreſaid penalty of one hundred 


pounds Sterling, by and attour perfor- 
mance of the whole articles. In witneſs 
whereof, this enactment is written by the 
ſaid T. 8. clerk to the roup, and ſigned 
by the ſaid judge, purchaſer, and clerk, 
at M aforeſaid, the twenty-firſt day 
of March one thouſand ſeven hundred and 
eighty- two years, before theſe witneſſes 
A. D. tenant in E. and E. F. tenant in 
6. 


68 HKK— 
A. D. witneſs, W. 8— 
E. F. witneſs. 1— 8— clerk. 


If the roup be made by a principa! 


tackſman, he is mentioned as ſuch, inſtead 
of proprietar, as in the foregoing. 


In 
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In caſe there are black cattle and horſes, 
there may be put in an article betwixt 


Quinto and Sexto, That the purchaſer 


& ſhall be entitled to, and obliged to re. 
© ceive, along with the faid ſtock of 
6 ſheep, ten milk kine, with their calves 
and followers, and a bull, at four pounds 
&« Sterling, and three horſes at eight 


pounds Sterling per horſe.“ By call. 


ing this Sexto, or 6th article, the next 
will be Septimo, the following Odlavo, the 
one after Nano. In the beginning of 6th 
Article, at letter (2), after the words /tock 
of ſheep, add black cattle and horſes. 

As miſſives of ſet (acknowledging to have 
ſet, Se. for which the tenant is to pay, 
Oc.) containing all the ſubſtantial parts 
of a tack, if followed by poſſeſſion, are of 
the ſame force with formal tacks, it will 
ſcarcely be neceſſary to add a form of 


one, in conſequence of the above articles 
* : of 


thereto, Sub- tachs, Qc. 47 


of roup, where the ſtock only is rouped, 
and the rent and terms of payment of 


it ſo particularly mentioned, only the 
articles of roup ought regularly to be 
written on ſtamped paper ; and if the ar- 
ticles are not, nor are very formally made 
out, and it is thought neceſſary to have 
a tack extended, it is almoſt needleſs in 
ſuch a tack to take any notice of them. In- 
deed, all the alteration in a form of a 
tack, in conſequence of articles of roup, 
would be inſerting a narrative in the fol- 
lowing manner. 


Tack in conſequence of Articles of Roup. 


It is agreed and ended between the par- 


ties following, viz. A. B. of C. Eſq; and 
W. S. in T. of the one and other parts, 


in manner under-wricten : That is to ſay, | 
cles Whereas, 3 


| 
| 


| 
| 
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Whereas, in conſequence of articles of 
roup, dated the fourteenth day of March 
laſt, ſigned by the ſaid A. B. he did, upon 
the twenty-firſt day of ſaid month of 
March, expoſe to public roup and ſale, 
the ſtock and tack of his lands of 


as preſently poſſeſſed by and obliged 
himſelf to enter into a tack with the per- 
ſon or perſons who ſhould be preferred to 
the purchaſe, for the ſpace, and on the 
terms therein and after mentioned ; at 
which roup the ſaid W. 8. being the 
laſt and higheſt offerer, he was by the 
judge to the roup preferred to the pur- 
chaſe, and enacted and obliged himſelf to 
perform the whole of the ſaid articles, as 
the ſaid articles of roup, minutes thereon, 
and enactment by the ſaid W. S. more 
fully bear. Therefore the ſaid J. C. Eſq; 
in implement of his part of the ſaid ar- 
ticles, hereby ſets, and in tack and aſle- 

dation, 


datio 
part, 
Bother 
of th 


It 
fay { 
ltocks 
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thereto, Sub-tacks, Cc. 49 


dation, &c. (Here take in the maſter's 
part, and fay) for which cauſes, and on the 

bother part, and in implement of his part 
f Fot the ſaid articles, the ſaid W. S. &c. 


_ It will be expected, that I ſhouid here 
d ay ſomething relating to aſſignations of 
r- ſtocks, The general practice is, that, 
to ohen a tenant removes, he ſells the ſtock, 


ne and delivers it before a great concourſe 


at of people as witneſſes, without any writ- 
ne en form of conveyance. Writers are, 
he indeed, often employed to make out al. 
lr. WMignations to ſtock, in ſecurity of ſums 
to Wor which perſons have been bound for 
a> tenants, ſometimes for the original price 
n, Wet the ftock itſelf ; but they are ge- 
re hecrally intended to be kept ſecret, and 
[q; Mie tenant allowed to keep the lock on 
ar- 


lhe ground; in which caſe they are not 
le- Nood in a diſpute with creditors, as being 
E retenta 
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retenta poſſeſſione ; for, according to Mr 
Erſkine, ©* Aſſignments of moveable ſub. p 

* jects, though they be intimated, if they 

be made retenta paſſeſſione, (i. e. the per. , 
© ſon who makes the aſſignation retaining; M 
© the poſſeſſion) cannot hurt the cedern: 
© (or aſſigner's) creditors; for ſuch right; 
© are preſumed, in all queſtions with cre. 
© ditors, to be colluſive, and granted in * 


< truſt for the cedent himſclf.” | * 

ri 

As ſummonſes to remove on the a& of i. th 

ſederunt 1756, are frequently uſed at pre- * dy 

ſent in place of precepts of warning, | * rit 

have here inſerted the ſaid act of ſede. 4 

runt, from which may be found out the in, 

4 | law, as it preſently ſtands, with reſpect to * att 
removings. ing 
eric 

Edinburgh, a 


thercto, Sub tacks, Oc. 51 


Edinburgh, December 14. 1756. 
Ad of Sederunt anent Removings. 


*< WHEREAS the difficulties that have 


occurred in actions of removing from 


: lands, have been found to be highly 


* prejudicial to agriculture, and both to 
* maſters and tenants, in reſpect that, du- 


ring the dependance of ſuch aQions, 


the lands are neglected and deteriorated 


by the defender, and the heritor's ſecu- 
* rity for his rent brought into danger, 
* and tenants are diſcouraged from enter- 


ing into tacks by the uncertainty of their 


| © attaining to poſſoſſion, and by their find- 


ing the ſubje& of their tack much dete- 
 riorated, during the dependence of the 
proceſs of removing againſt the prece- 
ding tenant; 


L. 2 »The 
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* The Lords of Council and Seſſion, 
reſolving to remedy this great evil, do 
make the following regulations. 

* 1130, That, where a tenant is bound 
* by his tack to remove without warning 
© at the iſſue or determination of the tack, 
© it ſhall be lawful to the heritor, or o- 
ther ſetter of the tack, upon ſuch obli- 
* gation, to obtain letters of horning, and 
« thereupon to charge the tenant with 
© horning, 40 days preceding the term of 
* Whitſunday, in the year in which his 
« tack is to determine, or 40 days prece 
« ding any other term of Whitſunday 
* thereafter ; and upon production of 
« ſuch tack and horning, duly executed, 
«to the deputy ſheriff or ſtewart, or theit 
© ſabſtitutes, of the ſhire or ſtewarty where 
« the lands lie, they are hereby authoriſed 
« and. required, within 6x days aſter the 
term af removal appointed by the tack, 

© to 


thereto, Subtacks, &c. 53 


to eject ſuch tenant, and to deliver the 
© poſſeſſion. void to the ſetter, or others 
having right from him. 1 

ado, Where the tenant hath not obli- 1 
ged himſelf to remove without warning. | 
in ſuch caſe it ſhall be lawful to the 
heritor, or other ſetter of the tack, in 
' his option, either to uſe the order pre- 


"ſcribed by the act of parliament 1555, 
ich entitled, An act ancnt the warning 
of Bf © tenants, and thereupon purſue a remo- 
his i * ving and ejection, or to bring his action 
<< of removing againſt the tenant before 
lay WM © the judge ordinary; and ſuch action 
being called before the judge ordinary, 
„ leaſt 40 days before the term of 
ei © Whitſunday, ſhall be held as equal to a 
' warning, execute in terms of the fore- 


gd ah and the judge ſhall thereupon 
the proceed to determine in the removing, 
CK, 


in the terms of that act, in the ſame 
to i if HIP manner 
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manner as if à warning had been exe. 
cute in terms of the foreſaid act of par. 
5 liament, 

* 3tio, Where a tack is aſſigned, and 
*-the aſſignation not intimated by inſtru: 
ment, or where the lands are ſubſet in 
whole or in part to. ſubtenants, ſuch 
6 horning, execute as aforeſaid, or where 
proceſs of removing and decreet. 1s ob- 
©-tained,. or where. warning in terms of 
the act 15 55 is uſed againſt the princi. 
pal or original tackſman, the fame ſhall 
be effectual againſt the aſſignees or ſub- 
< tenants, one or. more; and the action o- 
«removing againſt. the principal or origi- 
nal tackſman, and the. decreet of remo- 
«. ving following thereon, ſhall be ſufficient 
ground of ejecking them, any thing in 
the former practice to.the contrary not- 
« withſtanding. 


C 4, 


thereto, Sub. tach, G. 55 


* 4to, Where a tenant has irritated his 
© tack, by ſuffering two years rent to be 
© in arrear, it ſhall be lawful to the ſetter 
© or heritor to declare the irritancy bes 
fore the judge-ordinary, and to inſiſt in 
in «a ſummary removing before him; and it 
ch © ſhall be lawful to the ſheriff. or ſtewart- 
re © deputy, or their ſubſtitutes, to find the 
be @jrritancy. incurred, and to decern in the 
ot removing, any practice to the contrais 
notwithſtanding. 

5e, Where a tenant. ſhall. run in ar- 
© rear, of one full year's rent, or ſhall de- 
' ſert_ his poſſeſſion, and leave it unlabour- 
ved, at the uſual time of labouring, in 
"theſe, or either of theſe caſes, it ſhall-be 
lawful to the heritor, or other. ſetter of 
the lands, to bring his action againſt the 
tenant before the judge-ordinary, who is 
hereby impowered. and required to de- 
".cern and ordain the tenant to find can- 

tion 
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tion for the arrears, and for payment of 
the rent of the five crops following, or 
during the currency of the tack, if the 
6tack is of ſhorter endurance than four 


years, within a certain time to be limit- "tt 
ved by the judge; and, failing thereof, to MW > 
&decern the tenant ſummarily to remove, * ac 
4. and eject him in the ſame. manner as if in 

F It 


© the tack. was determined, and the tenant 
©lepally warned, in terms of the foreſaid 
„act 1555. 

6to, The Lords hereby enact and de- 
6clare, that no bill of advocation, or ſu- 
©ſpenſion of a decree, or proceſs of re- 
moving, be paged otherwiſe' than by 
three Lords in time of vacance, and by 
© the whole Lords in preſence in time of 
«ſeſſion ; provided always, that, in vaca- 
tion time, and when three Lords cannot 
© eaſily be found, it ſhall be lawful to the 
Lord Ordinary on the bills, upon fuch 
ce © bill 


thereto, Sub tacks, G. 57 


* bill of ſuſpenſion, to grant fiſts from 
time to time, as he ſhall judge proper, 
to the end the complainer may have ac- 
* ceſs to preſent his bill of ſuſpenſion to 
three Lords, or to the court; and they 

| © hereby ordain, that, upon paſſing ſuch 
* advocation or ſuſpenſion, or at leaſt 
within ten days after the date of the de- 
liverance thereon, the complainer ſhall 
© be obliged to find ſufficient caution, not 
only for what ſhall be decerned on the 
* advocation or ſuſpenſion, upon diſcuſs 
© ſing thereof, but alſo for damage and 
F expence, in caſe the fame ſhall be found 
due; and upon the complainer's failing 
* to find caution as aforeſaid, ſuch bill of 
* advocation or ſuſpenſion ſhall be held 
to be refuſed, and it ſhall be lawful for 
* the other party to proceed in his action 
* of removing, or in the execution of his 
* decreet, as if no ſuch bill of advocation 
er 
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bor ſuſpenſion had been preſented or pal. 
© led. 

* 7mo, The ſaid Lords do enact and de- 
* clare, That, in all removings, whether 
originally brought before this court, or 
© by advocation or ſuſpenſion, they will 
proceed and determine the ſame ſum. 
* marily, without abiding the courſe of 
© any roll; and ordain this act of ſederunt 
* to be recorded in the books of ſederunt, 
and publiſhed in the uſual form.“ 


AA of Parliament 1555, anent the 
Warning of Tenants before ment1on- 
ed. | 


© tem, It is ſtatute and ordained, that: 
* in all times cumming, the warning of al: 
tem nentes and uthers, to flit and remove 


fra lands, milnes, fiſhinges, and pole 


| 0 
ones 


there to, Sub- tachs, Oc. 59 


ſiones quhatſumever, fall be uſed in 

manner following: That is to ſay, lauch- 
ful warning being maid ony time within 
* the zeir, fourtie dayes before the feaſt 
| © of Whitſunday, outher perſonally, or at 
* their dwelling places, and at the ground 
* of the landes, and ane copie delivered 
* to the wife or ſervandes, and failzieing 
thereof, to be affixed upon the zettes or 
* dures of the dwelling places of the ſaidis 
landes, gif onie be; and thereafter the 
ſamin precept of warning to bee red in 
the paroch kirk, quhair the landes lyis, 
* upon ane Sabboth daye before noone, 
* the time of preaching or prayers: And 
ane copie left and affixed upon the maiſt 
patent dure of the Kirk, fourtie dayes 
defore the terme, and na furder laying 


ſoorth of ſtreſſes, and remooveing upon 
oe Neangſday, to be uſed in time to cum. 
el. And gif the partie warned, in maner 
ones foreſaid, 
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6 foreſaid, removis not at the term, in that 

© caſe, the warner ſall incontinent, or {2 fai 

c 
col 


© uth 


© ſoone as pleaſes him, cum to the Lordes 
© of Councel, or to the ſchireffe of the 


Lers | dinai ha- fall 
© ſchire, or uthers judges ordinaires, ha 
c 
« yand juriſdiction, ſchawand his precept MW El 
c * 
© of warning ordourlie execute and indor. pelr 
to b 
© ſate, and fall have letters or precept to | 
. — © men 
charge the parties warned, and poſſeſ. 
| accoy 
© ſoures of that ground, to compear be. | 
8 , ' te Cc 
© fore the ſaidis Lordes, ſchireffes or their a 
. N m I 
© deputes, or uthers, judges ordinares e 
* . * . . : rooy 
6 foreſaidis, havand juriſdiction, upon ſex x . 
7 11 all NC 
* days warning, or langer, at the will and * 
e un 
© defire of the perſewer, to hear and ſee | 
| then 11 
© them decerned to remoove, deſiſt, an A 
eing | 
© ceaſe, conforme to the precept of warn- i Y 
. . veri 
© ing and execution thereof, or clle to 
ho profites 
© {chaw ane reaſonable cauſe quby they > 
. . . , E a! 
© fuld not do the ſamin, with certification MF d 
utereſt, 


* to them and they failzie, that letters fall 
be 


* 
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© be direct fmpliciter upon them in the 


© ſaid matter: At the quhilk day, gif they 


© compeir not, the Lordes, ſchireffes, or 
uther judges ordinar havand juriſdiction, 
© fall decerne them to remove, deſiſt, and 
' ceaſe fra the landes; and gif they com. 
' peir and inſtantlie ſchawis ſufficient title 
to bruik the landes, in that caſe, the ſa- 
* men judge to proceed and do juſtice, as 
accords of the lawe: And gif the par- 


tie compeiris and ſchawis nathing, but 
makis allegeance, and offers him to im- 
proove the indorſation; in that caſe he 


10 all not be heard in judgment; bot gif 
60 be finde ſufficient caution to the warner 
Bt then inſtantly, that gif his alledgeance 
1 deing foundin relevant be not ſufficient- 
þ ly verified and prooven be him, that the 
hey profites, damnage, and intereſt, quhilkis 
Fr the ſaid warner, or ony others havand 


an J oncreſt, hes ſuſteined, or ſall happen to 
« be F ſuſteine, 


* 
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 ©to the effect that this ordour may have 
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© ſuſteine, be the delay of the foreſaide 
© alleageance, be refounded to him: And 


« ſufficient proceſſe in all times to cum, 


'© It is deviſed, ſtatute, and ordaig ed, that P 


© all ſchireffes, and uthers judges ordinar, 
© havand juriſdiction, as ſaid is, be their. 
© ſelves, or their ſufficient deputes, bee 
© reddie to ſit be fenced courtes, all the 


r 
© lauchful fifteene dayes after immediatelie E 
* the feaſt of Trinitie Sunday, for doing 
of juſtice in the ſaidis cauſes, in manner WWF ſeve 
* aboon ſpecified: And gif the ſchireſſes r , 


© or judges ordinares havand juriſdiction 
in maner foreſaid, and their deputes, 
* failzies to be reddie in granting of pte. 
© cepts, and doing of juſtice for obſerving 
* of this ordour; in that caſe, they fall 
* pay to the partie their haill damnage, 


© intereſte, and expences, but prejudice ol 
+ the 


* 
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the action againſt the violent occupyars 
and poſſeſſoures foreſaidis. 


Precept of Warning in terms of the 
aid Act 1555. 


a — B—— Efquire of C. heritable 
proprietor of the lands and others under- 
written, To 

executors hereof, conjunctly and 
ſeverally, ſpecially conſtitute, greeting: 1. 
it my will, and I defire and require you, 
that, incontinent this my precept ſeen, 
ye paſs, forty days preceding the term of 
Whitſunday next to come, old ſtile, and 
lawfully warn, conform to the act of par. 
liament made anent warning of tenants to 
remove from lands, C. D. in E. tenant and 
poſſeſſor of the lands of E. and pertinents 
thereof, lying in the pariſh of D. and ſhire 
: F 2 of 
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of E. to flit and remove himſelf, his wife, 
bairns, family, ſervants, ſub- tenants, cot. 
tars, dependers, goods, and gear, forth 
and from his poſſeſſion of the lands and 
others aforeſaid ; and to deſiſt and ceaſe 
therefrom, and leave the ſame void and 
redd, at the ſaid term of Whitſunday next; 
to the effect that I, my tenants, or others 
in my name, may then enter thereto, and 
peaceably pofleſs the ſame at my pleaſure 
in time coming: And that ye uſe the hail 
remanent order of warning, for removing 
of him, and his foreſaids, from the lands 
and others foreſaĩd preſcribed by law, 
- Certifying him, if he do in the contrary, Th 
and continue to poſſeſs the lands and o- 
thers foreſaid, after the ſaid term of Whit- 
ſunday next, old ſtile, he ſhall be holden 
and reputed as violent poſſeſſor thereof, 


and compelled to make payment of the 
violent profits of the ſame with all rigour. 
According 


thereto, Sub- tacis, &c. 65 


According to juſtice, as ye will anſwer to 
me thereupon : The which to do, I com- 


and ſeverally, my officers in that part fore- 
faid, my full power by this my precept. 
In witneſs whereof, I have ſubſcribed theſe 
preſents, (written by G. H. writer in I.) 
3t —, the — day of — one thou- 
ſand ſeven hundred and eighty — years, 


both my ſervants. 7 


L. M. witneſs.. 


19 This is commonly written on the face 
oc of a ſheet, and does not require ſtamped 
its * | 

len 5 


F 3. 


mit to you, and each of you, conjunctly 


before theſe witneſſes, J. K. and L. M. 


J. K. witneſs. : A. B. 
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Short Copy for the Tenant. 


1 ————, officer in that part, wi 
ſpecially conftitute by the precept «f 
warning after mentioned, directed to me 
by A. B. Eſq; of C. heritable proprietor for 
of the lands of E. conform to the ſaid WWF the 
principal precept, ſigned by him, of date 
the 
Do hereby, and by virtue thereof, warn WW x. 


day of 178— years, 


you C. D. in E. to flit and remove your- 


felf, wife, bairns, family, ſervants, ſub te. 
nante, cottars, dependers, goods and gea!, 
forth and from your poſſeſſion of the lands 
of E. and pertinents, lying in the pariſh 
of D. and ſhire of E. and to leave the ſame 
void and redd at the term of Whitſunday 
next to come, old ſtile; to the effect that 


the ſaid A. B. his tenants, ſervants, ot 
others 


theretq; Sub-tacks, Oc. 67 


others in his name, may then enter there- 

to, and peaceably poſſeſs the ſame: With 
certification, &c. This I do, upon the — 
day of —— 178— years, before theſe 


witnelles —— and ——, 


Three copies muſt be made out, one 
for the tenant, another for the ground of 
the lands, and the third for the kirk-door, 


Execution written on the back of the 
Precept. 


Upon the — day of —— one thou- 
land, &c, years, I officer in that 
part, ſpecially conſtitute by-virtue of the 
within precept of warning, directed to me 
by the within deſigned A. B. paſſed to 
the dwelling-houſe of the within deſigned 

C. D. 
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then 
gati 
cryi 


C. D. preſent tenant and poſſeſſor of the 
lands of E. and pertinents; and alſo to 
the ground of the ſaid lands, and lawfully 


warned, conform to the act of parliament mad 


cept 
ſhion 
and 1 
led, * 


made anent warning of tenants to remove 
from lands, in all points, the ſaid C. D. 
to flit and remove himſelf, his wife, bairns, 
family, ſervants, ſub-tenants, cottars, de. 
penders, goods, and gear, forth and from 
| his poſſeſſion of the ſaid lands and per. 
tinents, and to leave the ſame void and 
redd at the term of Whitſunday next to 
come, old ſtile, to the effect that the ſaid Ame 
A. B. and his tenants, or others in his 
name, may then enter thereto, and peace- 
ably poſſeſs the ſame : And ſicklike, upon at do 
the —— day of ——, and year foreſaid, 
being Sunday, I paſſed to the pariſh-kirk * ® 
of „ within which pariſh the ſaid of, 


lands lie, and at the moſt patent door natio: 
£ thereof, 


— 


thereto, Sub. tacks, G. 69 


gation from the forenoon ſervice, after 
crying of three ſeveral oyeſſes, I read and 
made public intimation of the within pre- 
cept of warning, in audience of the pari- 
ſhioners convened thereat for the time, 
and made certification as is within expref- 
ſed, This I did, conform to the ſaid prin- 
cipal precept in all points, whereof I dee 
lvered a juſt copy, ſigned by me, to the 
aid C. D. perſonally apprehended, and I 
affxed and left the like copy upon the 
zround of the ſaid lands, upon the ſaid 
day of 
nd left another copy upon the moſt pa- 
ent door of the ſaid kirk, upon the ſaid 


on | 
oF day of ——; all which copies did 
* gear and contain the reſpective dates 
raid ereof, and the witnefſes names and de- 


gnations preſent at the hail premiſſes, 


thereof, at the diſmiſſing of the congre - 


And I alſo affixed 
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and hereto ſubſcribing, viz. at the dwel. 


ling-houſe, and upon the ground of th: 
faid lands, J. K. and L. M. both ſervants 
to the ſaid A. B.; and at the kirk-door, 


P. Q. and R, S. both indwellers at —, 


111 


7¹ 


n 


Submiſſions, Decreets-Arbitral, Oc. 


J AW 1s the command of a Sove- 
| reign, given as a common rule 
* of conduct for his ſubjects;“ and is ad- 


Imirably adapted to the nature of ſociety : 


For, when the turbulent and refractory 
members of it diſobey this rule, by in- 
croaching on, or with-holding the-rights 
of any of the perſons conſtituting that 
ſociety, on application by the party inju- 
red, the compulſatory power inherent in 
the Sovereign enforces obedience of the 
rule, or performance of the right. Kings, 
(or the ſupreme power, according to the 

nature 


72 8 


nature of the government) in the infancy 

of government, and laws, were them. 
ſelves the judges, as well as lawgivers: 
But controverſies, and applications for 


be ri 
difte 
ent, 


judgment therein, in courſe of time, ha. cond 


ving greatly multiplied, they found it perſo 


neceſſary to appoint perſons under them cauſe 
as judges, ſome ſupreme, and others ſub. WP" 
ordinate; with a power of appeal from “ | 
the inferior to the ſuperior judges, in caſe multi 
of iniquity or error in their judgments. “ 
To preſerve order and regularity in inſti- 2h 

( 


tuting law-ſuits, actions, or cauſes, (terms 1 


promiſcuouſly uſed for the proceedings 
before theſe judges), and in conducting 


defore 


them when begun, forms of court have i 
been eſtabliſhed. Several cauſes requi- tg 
ring much inveſtigation to diſcover the 1 
facts requiſite to be known, it became ne- $698 
ceſſary to poſtpone the determination of F thir 
them from time to time, till they ſhould ag 

: netuoc 


be 
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be ripe for deciſion. Attendance at the 


different diets of court being inconveni- 
ent, and ſome perſons better qualified for 
conducting cauſes than others, particular 
perſons practiſed the management of theſe 
cauſes to other people for hire. In pro- 
portion to the number of theſe practition- 
lers, in any place, forms of court have 
multiplied. The multitude of public acts, 
or promulgations of the law, by the legiſ- 
ative power; the number of forms and 
precedents in the reſpective courts, and 
ne infinite variety in the caſes brought 
before the judges, in which every nice di- 
ſtinction or quibble the art of man could 
arent, has been uſed to evade the opera- 
ons of law and juſtice ; theſe, in con- 
junction with the natural tendency of eve- 
thing in the world to corruption, have 
reduced the ſcience of the law, and the 
method of obtaining juſtice, to an almoſt 
G inex- 
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to | 


inexplicable myſtery. The judges, wea- 


"ye oo £1] deſi 
ried in a ſtruggle with the practitioner 
8 1 of r 
before them, or afraid of introducing in.. 
novations, have been unable always to 
| ning 


prevent abuſes creeping in, and to preſerve 


the method of obtaining juſtice eaſy, un- | Ped! 
2 ; thou 
expenſive, and expeditious. Thus, it was 


: : . : bitra 
ſometimes better to ſuſtain a loſs or in. 


juſtice, than be put to the trouble and place 


* . ave 
expence of obtaining redreſs, by the te- 5 : 
. o * +. * r10T 
dious forms of law, againſt a litigious op- f 


ponent, diſpoſed to take every advantage, woul 


to ſtart every difficulty, and to diſpute EE K 
it 18 1 


every demand. This, however much to is 
the IC 


be regretted, could not be avoided, where 


cither of the parties refuſed to comply ans 
with any reaſonable terms of accommo- methe 
dation. But diſputable caſes often occur: _ 
ring between perſons who were equally Judges 
willing to have their matters in diſpute ts ſen 

ority 


ſettled, by a juſt deciſion, without going 
10 
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to law, men at length, to accompliſh this 
deſirable purpoſe, fell upon the method 
of reference to perſons on whoſe {kill and 
integrity they could depend for determi- 
ning their differences, in a ſimple and ex- 
peditious manner. It may poſſibly be 
thought by ſome nice ſpeculatiſts, that ar- 
bitration, in point of antiquity, took 
place even of government and laws, or 
gave riſe to them: That it could ſubſiſt 


4 prior to law is hardly probable, becauſe it 
** would have wanted a power of enforcing 
pur implement of its deciſions; and conqueſt, 
* it is imagined, oftener than compact, was 
1 the foundation of government, of which 
50 aws are the conſequent. To render the 
* method of obtaining juſtice by arbitration 
1 complete and eſfectual, the legiſlature and 
ally judges have given it a power of enforcing 
due ts ſentences by the ſanQion of their au- 
ing tority; and, as the arbiters are judges 


1 G 2 con- 
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conſtituted by the choice of the parties, 
have declared that no appeal, or reduc. 
tion of their ſentences ſhall be competent, 
even on grounds relevant for ſetting aſide 
the determinations of the inferior judges 
of the law, or on any grounds, except 
bribery or falſehood. Thus, even allow: 
ing that arbitration had in a few inſtances 
given riſe to the legiſlative power of go- 
vernment, by the people creating any 
perſon or perſons univerſal arbiters of 
their rights; the legiſlative power of go- 
vernment has alſo, by the ſanction of it. 
authority, brought arbitration of private 
controverſies and diſputes to its preſent 

ſtate of perfection. | 
A ſubmiſſion is a contract entered into 
between two or more parties, who have 
diſputable rights or claims againſt one an- 
other, by which they ſubmit and reler 
their differences, or diſputes, to an arbitef 
0! 
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or arbiters, and oblige themſelves to ac- 


quieſce in their deciſion under a penalty, 
In ſubmiſſions where more arbiters are 
named than one, an overſman is alſo 


8 ſometimes named, in caſe of their diſa- 


greement in opinion, who ſhall haye 
power to decide finally: Sometimes the 
chooſing of the overſman is left to the 
arbiters. The decreet-arbitral muſt, in 
this caſe, bear that the arbiters differed 
in opinion, otherwiſe it will be null, 
When the day within which the arbiters- 
are to pronounce their ſentence is left- 
blank in the fubmiſſion, the time for de- 
ciding is limited to a year; when they: 
make no mention of any. particular time, 
or no place is left for filling up one, it is 
fought to ſubſiſt for 40 years; but, by 
the common practice, a power is given to 
the arbiters to prorogate the ſubmiſſion to 
lach time as is convenient for the deci. 

G 3 ſion. 
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ſion, Submiſſions expire by the death cf 


either of the parties ſubmitters, or of the 
arbiters, unleſs, as is ſometimes the caſe, am 
the ſubmitters put in a declaration, that in 
the reference ſhall not expire by the death to 
of either party. it 
Arbiters cannot compel witneſſes or to 

havers of writs to compear before them; ſub 
but, upon application from the arbiters, f 
or any of the parties, the court of ſeſſion WF der 
will grant their /etters in ſupplement, upon the! 
which they may be ſummoned. It will be a ce 
neceſſary to .fend the ſubmiſſion to the deci 
perſon who applies for the ſupplement; WF the 
and the ſummonſes upon the letters in exp! 
ſupplement muſt be executed by a mel. ina 
ſenger. ſion 
Where the points in diſpute are var ſent 
ous, the ſubmiſſion is written in the molt WM ſubn 
general terms. When only a particular is r 
thing is to be ſubmitted, the ſubmiſſon WI ura 
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is made particular to that very point ſub. 
mitted. And as they receive the moſt 
ample interpretation, and when conceived 
in general terms, are extended not only 
to moveable, but heritable bonds, when 
it can conveniently be done, it is better 
to be particular as- to the things to be 

ſubmitted. | 
As the powers of arbiters are wholly 
derived from the conſent of parties, where 
their power of determination is limited to 
a certain day, they muſt pronounce their 
decreet-arbitral within the time limited by 
the ſubmiſſion, or on the day on which it 
expires z they cannot ſubjeQ the parties 
in a higher penalty than that in the ſubmif 
fon; nor in a ſpecial ſubmiſſion, pronounce 
ſentence on ſubjects not contained in the 
ſubmiſſion; for, in this caſe, their ſentence 
is reducible, ſo far as they have acted 
ura vires, (beyond their powers ;) they 
muſt 


intended to be valid, this may be expreſſed 
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muſt determine all the points referred ; 
and if partial as well as total decrees are 


in the ſubmiſſion : They muſt be parti. 


1 

cularly careful not to determine only the . 
claims of one party, and leave thoſe of * 
the other undetermined; as ſuch deter. liſp 
mination is juſtly found null, as being in- 3 
conſiſtent with the intention of ſubmiſſions. Ry 
To conclude : © By the articles of re- late 
& gulation 1695, ſection 25. it is decla- ſſtin 
red, that no decreet. arbitral, proceeding I or tr 
© on a written ſubmiſſion, ſhall, for the deci 
& future, be reducible on any ground but BW tralt 
te thoſe of corruption, bribery, or falle. 1 
„ hood ;” and this ſuppoſes they are ne: ia D. 
acting ultra vires. partie 
to J- 

4bereb 

to the 
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* 


A General Submiſſion. 


THE parties following, viz. A. B. in 
C. on the one part, and D. E. in F. on the 
aher part, having certain differences and 


4 
1 
4 
1 
1 
: 
| 
| 


diſputes which they cannot ſettle themſelves, 
lave reſolved to ſubmit, and hereby ſubmit 


used refer all ſuch differences, diſputes, 
e. claims, and demands, as are preſently ſub- 
adding between them, upon any account 
03 or tranſaction whatever, to the amicable 
the 


decifion, final ſentence, and decreet · arbi- 
tral to be given forth and pronounced by 
J— W in A and R. I 


in D. arbiters mutually choſen by the ſaid 


parties, or, in caſe they differ in opinion, 
to — M in H 
bereby appointed in that event, with power 


„ overſman 


to the ſaid arbiters or overſman to receive 
the claims of parties, with their reſpective 
objections 


4 
4 ö 
i 
" 
' 
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objections and anſwers thereto, and ſuch 
other writings as the ſaid arbiters or over. 
man ſhall judge neceſſary to be laid before 
them, and to take all manner of proba. 
tion they ſhall think proper, by writ, wi. 
neſſes, or oath of party; and whatever 
the ſaid arbiters ſhall determine, in whole 
or in part, in the premiſſes, betwixt and 
the day of 
on or before any other day to which they 


next to come, ot 


ſhall prorogate this ſubmiſſion, which they 
are hereby empowered to do from time to 
time, as they ſhall ſee cauſe, both partis 
bind and oblige themſelves, their heirs, 
executors, and ſuccetſors, to acquieſce in, 
implement, and fulfil to each other, under 
the penalty of fifty pounds Sterling, to be 
paid by the party failing to the party ob. 
ſerving, or willing to obſerve the ſame, 
over and above performance; and th! 
conſent to the regiſtration hereof, proto 

gations, 
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gations, (if any be) minutes, and decreet- 
arbitral to follow hereon, in the books of 
Council and Seſſion, or others competent, 
that letters of horning, on fix days charge, 
and all other execution neceſſary, in form 
as effeirs, may paſs hereon ; and thereto 
they conſtitute 

their procurators, &c. 
I witnsſs whereof, they have ſubſcribed. 
theſe preſents, written upon this and the 
— preceding pages of ſtamped paper, 
by H—— L 
MI 


ſchoolmaſter in M. at 


, the day of „one 
touſand ſeven hundred and eighty two 
years, before theſe witneſſes, N. O. far. 


mer in P. and Q. R. indweller in S. 


A general ſubmiſſion, though it extends 


to heritable bonds, does not to heritable 
ſubjects, whereof either party is in poſſeſ- 
won without any challenge or interrup- 


tio 


S oo more WIE II” 


Mg 
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tion made by the other party prior to the viay 


. . UL rt 
ſubmiſſion, nor indeed to matters that 2 
| , hereb 
would not fall under a general diſcharge, —_ 
deciſic 


ſince one cannot be preſumed to put it = 
1. 6 


into the arbiter's power to ſet aſide ſuch 
. utua 


claims when he does not ſpecity them, 


A ſpecial ſubmiſſion of a particular mat. 125 


b ; ies ag 
ter in controverſy, may be written in the Wl. 
following or like form. a 
Submiſſion betabixt the Relations of 6 ble a 

Perſon deceaſed about his ſettle- ths 

2 js * Ind to 

ind wh 

IHE pariies following, viz. S. B. late %E 

in T. on the one part, and J. B. ſiſter "vp" 

to the ſaid S. B. and ſpouſe to J. K. in 8. the + 
with the ſpecial advice and conſent of the 

ſaid J. K. her huſband, for his intereſt, 85 

and he the ſaid J. K. as taking burden . letter 


wpon 
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upon him for his ſaid ſpouſe, on the other 
bart, have ſubmitted and referred, and 
hereby ſubmit and refer to the amicable 
deciſion and decreet-arbitral of W. C. of 
\, Eſq; and A. C. of H. Eſq; arbiters 
utually choſen, (a) all claims and de- 
ands competent to either of the ſaid par- 
ies againſt the other, in relation to the 
ettlement executed by the deceaſed R. 
B. late in E. on the day of 
laſt, concerning the heri- 
able and moveable ſubjects he died pofleſ« 
ed of, with power to the ſaid arbiters * 
o receive the claims of either party, &c. 
nd to take all manner of probation, &c. 
nd whatever the ſaid arbiters ſhall deter- 
ne, &c. (as in the preceding example), 
a). If an overſman is to be appointed 
dy the arbiters, in caſe of variance, it will 
H be 


% Or overſman,” if you put in the clauſe 
at letter (a). 


— 
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be neceſſary to put in the following clauſe 
& And in caſe of variance in opinion, ty 
& an overſman they ſhall appoint, whom 
te they are hereby empowered to chooſe,” 

See tripartite” ſubmiſſion among relation, 
and obſervations. 


Sub 
A clauſe, declaring the ſubmiſſion (al x 
not expire by the death of either of th: 
parties, 1s ſometimes put into ſubmiſſions * 
immediately before the words, * conſent 
a 1 D. o 
& ing to the regiſtration,” and may be ii 0 
this form: © And it is hereby declare L 
< that, although either of the parties ſhall 4 ü 
*die during the currency of this ſubmik 0 
5 ſion, or prorogations thereof, the ſams f lb 
* ſhall nevertheleſs continue in full for 4s 
© and be, with the decreet-arbitral to fo i . 
low hereon, binding upon the heirs an 1 | 
* repreſentatives of the party decealin; wick 
ſubmit 


“ and the arbiters or overſman are bete 


« by 
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by empowered to proceed in, and de- 
* termine the matters ſubmitted, as if no 
* ſuch death had happened, any law or 
practice to the contrary notwithſtand- 
ing.“ 


Submiſſion of a depending Proceſs of 
Sputlzie, 


THE parties after mentioned, viz, A. 
D. of M. on the one part, and J. M*C. of 
B. of the other part, conſidering that, where. 
a; there is at preſent depending before 
the Lords of Council and Seſſion, a proceſs 
of ſpuilzie at the inſtance of the ſaid A. 
D. againſt the ſaid J. MC.; and as the 
laid parties are willing the ſame ſhould 
be determined in an amicable manner, 
they therefore have. ſubmitted, and hereby 
ſubmit and refer the ſame, and all que- 
H 2 ſtions 


vr 


neceſſary probation thereanent, by wit. 
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parti 


ſtions or debates that may ariſe thereup. "ny 


on, to the final ſentence and deciſion to * 


fulfil 
twent 


party 
willin 


be given and pronounced by Mr A. M0, 
and Mr W. G, Advocates, arbiters mu. 
tually choſen by the ſaid parties ſubmit. 
ters, with full power to the ſaid arbiter; 
to call for the ſaid proceſs, and all other 
conſen 
writs concerning the ſame, and take all 

rogati 
creet ; 
books 


compe 


neſſes or otherwiſe, which the ſaid parties 
hereby oblige themſelves to hold as good 
and valid as if taken before the Lords of 
Council and Seſſion, in the event the ſub- 
miſſion ſhall not take effect by a decreet- 
arbitral; and whatever the ſaid arbiters, 
or any overſman to be by them choſen in 


lays c 
ceſſar) 
on; a 


In wit 
caſe of variance, ſhall give forth and de- FR 


termine in the premiſſes, betwixt and the 
day of next, 0! 

any other day thereafter to which they 
ſhall prorogate this ſubmiſſion, the ſail 
parties 


The 
Dy the 
natter 
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parties ſubmitters hereby bind and oblige 
themſelves, their heirs, executors, and 
ſucceſſors, to ſtand to, acquieſce in, and 
fulfil to each other, under the penalty of 
twenty pounds Sterling, to be paid by the 
party failzier to the party obſerver, or 
willing to obſerve, attour performance; 
conſenting to the regiſtration hereof, pro- 
rogations (if any be) minutes, and de- 
creet-arbitral to follow hereon, in the 
books of council and ſeſſion, or others 


od 

, competent, that letters of horning, on ſix 
0 : 
f days charge, and all other execution ne- 
no 


ceſſary, in form as effeirs, may pals here- 
on; and thereto they conſtitute 

procurators, &c. 
In witneſs, &c. 


The clauſe declaring the proof taken 
y the arbiters to be valid, though the 


natter ſhould not be terminated by the 
H 23 arbiters, 
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arbiters, ſeems almoſt unneceſſary ; for 
without it, a reference by one of the par. 
ties to the oath of the other, while the 
matter is before arbiters, will be ſuſtained 
as proof in a ſubſequent procels, as all 
proof by witneſſes on ſuch points as ; 
court of law would have allowed probs. 
tion of by witneſſes; only, if there ar: 
objeCtions againſt the witneſſes, ſuch cout 
will conſider them, and give them ther 
proper weight; and where a court of [an 


would not allow ſuch a mode of probs 
tion, notwithſtanding of this clauſe, the 


would pay no attention to it. 
Mr Erſkine, in his large Inſtitute, page 
697. at the foot, mentions an eaſy methoc 
of executing ſubmiſſions of debts or ms 
ney claims, by the debtor's granting! 
bond to the creditor, and the creditat 
granting a difcharge to the debtor, bol 
blank in the ſums, which are delivered 
the 


the 
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* 


the arbiter, to be filled up by him as he 
ſhall find juſt; and that, though it has 
been affirmed that ſuch deeds are null 
ſince the ſtatute 1696, prohibiting blank 
writings, Spottiſwood"s note on Mackenzie's 
Inſtitutes, & ult. h. t. yet that ſtatute pro- 
hibits ſuch deeds only as are taken blank 
in the name of the creditor, or perſon in 
whoſe behalf they are granted, but does 


not ſtrike againſt writings where the name 
of the perſon to whom they are granted is 
inſerted, though they ſhould be left blank 
as to the ſum. If then, a bond granted 
by one party, and a diſcharge by the 
other, will anſwer the end, why not a 
bill as well as a bond? and, as bills are 
not generally holograph, the arbiter may 
write the bill, leaving it blank in the ſum, 
and get it ſigned by the debtor, and af- 
terwards fill it up, ſo as it may be all of 
one hand- writing. 

Tripartite 
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Tripartite Submiſſion by the Children / 
of a Perſon deceaſed. mo 

adv: 

THE parties following, viz. A. MM. che 

on the firſt part, G. MM. on the ſecond of t 
part, and I. MM. on the third part, al 80 u 
children of the deceaſed W. M*M, in N. mor 
and E. H. alſo now deceaſed, his ſpouſe, there 
have each of them, for themſelves, ſeve. clauſ 
rally ſubmitted and referred, and do hereby the e 
ſubmit and refer to R. S. in T. arbite Clear 
unanimouſly choſen by the ſaid three par- "P 
ties, what ſhare or proportion of the ef. MI **5" 
fects which belonged to their deceaſed fa dis po 
ther or mother, or either of them, they, | meat 
and each of them, have a right to claim bk 
or demand, and all queſtions, diſputes, ns 
and differences thereanent, (a) with ful! . 
power, &c. (in common form, as in the 300: 
preceding examples). _ 
| * Or di) 


As, 
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As, where there are both heritage and 
moveables left, if the heir think it for his 
advantage, he may add the heritage to 
the moveables, and draw an equal ſhare 
of the whole, which is called collating : 
So where, in the examples of ſubmiſhon 
among relations of a perſon deceaſed, 
there is heritage, there is ſometimes a 
clauſe put in collating the heritage with 
the executry, in order to put it more 
clearly in the arbiter's power to determine 
upon the whole ſubjects left; though it is 
imagined he would have it ſufficiently in 
his power without ſuch clauſe. The clauſe 
mean is this: And as I the ſaid A. M*M, 
am ſatisfied that the heritable ſubjects of 
the deceaſed W. M*M. my father, fall. 
ing to me as heir, be thrown in and col- 
"lated with my ſaid father's moveables 
and executry, ſo as to make one fund 
dor diviſion of the whole, therefore I, by 

* theſe 
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* theſe preſents, collate the ſaid heritag: 
* with the ſaid moveables and executr 


© accordingly, ſo as that I may draw: 
© ſhare of the whole, according to the in. 


* tereſt I ſhall be found to have therein, 
* Declaring, that, in caſe the ſaid heritage 
© ſhall be found to be of greater value 
© than each of the ſhares of the ſaid ex 
© cutry, I the ſaid A. MM. ſhall not bi 
© deprived of my additional claim by col 
* lating in manner above written.” 

This comes immediately before wit 
full power,” &c. at letter (a). 

Beſides a general ſubmiſſion and a / 
cial one, there may be a ſubmiſſion both 
general and ſpecial ; which goes on 
far as the words © upon any accoull 
© or tranſaction whatever,” in the exam. 
ple of a general ſubmiſſion ; and that 
adds, and particularly without pre 
dice of the generality foreſaid; 1 

thereak 


there 


cial 


tice, 
a ſpe 
from 
fore | 
upon 
thers 
upon 
by Ol 


Ineral 


and, 
ultra 
other 
pract! 
this 1 
take 
neral 
which 
nation 


vere. 
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thereafter inſerts the clauſes uſed in a ſpe- 
Wcial ſubmiſſion. Writers have, in prac- 
I tice, frequently uſed this as the form for 
a ſpecial ſubmiſſion. A caſe of this kind, 
from the town of Muſſelburgh, came be. 
fore the Court of Seſſion in the year 1783, 
upon different grounds, and, among o- 
thers, that the decreet was ultra wires ; 
upon which it was very properly obſerved 
by one of the Judges, that this was a ge- 
Ineral ſubmiſſion as well as a ſpecial one, 
and, therefore, that the objection of being 
ultra vires did not ſo clearly appear. An- 
other of the Judges, however, urged the 
practice of writing ſpecial ſubmiſſions in 
this manner, and that the Court might 
take into conſideration how far the ge- 
neral part was taxed by the ſpecial one 
which followed. There was no determi- 
nation of this particular point, as there 
were ſeveral other ſingular circumſtances 

attending 
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- attending the caſe ; from this, however, 
it will appear how neceſſary it is to be ex. 
preſs and pointed in the wording of wri. 
tings executed for the purpoſe of an ami. 


cable determination of differences. Caſes 


may indeed occur in which a general ſub. 


miſſion is proper, where there is alſo a 
particular matter which the parties are 
anxious to have determined, for which 
this form may be neteſlary ; but to uſe it 
for a ſpecial ſubmiſſion, with a view to 
make the arbiters powers more ample, or 
from any other motive, or from no mo- 
tive, except the force of imitation, is cer- 
tainly not commendable. 


Prorogatiin 


Pro 


w 
L. dc 
mitte 
prove, 
Augu 
lignec 
back 
deſign 
Marct 
eighty 
6. K. 


Thi; 
upon t 
togethe 
the wr 
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WY 


Prorogation of a Submiſſion, on the 
back of it, by the Arbiters, 


L. do hereby, in virtue of the powers com- 
mitted to us by the within ſubmiſſion, 
proregate the ſame to the tenth day of 


Auguſt next. In witneſs whereof we have 
ſgned theſe * preſents, written upon the 
back of the ſaid ſubmiſſion by the within 
deſigned H. L. at M. the firſt day of 
March one thouſand ſeven hundred and 
eiphty-two years, before theſe witneſſes, 
G. K. and J. K. both merchants in L——, 
ian 
This ſuppoſes the ſubmiſſion written 
upon the face of the ſheet, or ſheets paſted 
together, as was the cuſtom for moſt of 
ite writings about a century ago; but, if 
1 the 


WE the within deſigned J. W. and R. 


. D 
x 


- 
— 
— > 


* 
I . * «Aa - "Re" n 4 
fa OE. ooo 5 wad a eter te Hts 
a - w— 0 2 
„ 


— 
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the ſubmiſſion ſhould be written page. 
ways, it will be, We the before deſigned, 
xc. committed to us the before written 
* ſubmiſſion, &c. written upon the thin 
© page of the foreſaid ſheet of ſtamped 
© paper, by,” &c. 

Within is properly enough uſed when: 
thing of this kind is written on the ſecond 
page, and is ſometimes uſed when on tix 


fourth, 


When it is not convenient to get the 
arbiters to prorogate the ſubmiſſion, it 
ſometimes done by the parties ſubmitter 


as follows, 


Prorogatiil 


Proj 
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Prorogation by the Parties Submit- 
ting, 


E. parties ſubmitters, having found that 
it will be inconvenient for the arbiters 
within named to meet betwixt and, or on 
che day within mentioned, to judge upon 
the matters within ſubmitted, or to pro- 
rogate the within ſubmiſſion, do therefore 
hereby prorogate the ſame ourſelves to the 
firſt day of December next to come, and 


the 
it 18 
of new again ſubmit the whole diſputable 
matters within mentioned to the ſaid ar- 


ter 


biters, and oblige ourſelves to acquieſce 
in the decreet-arbitral to be pronounced 
by them betwixt and the ſaid firſt day of 
December, under the penalty within-men- 
tioned. In witneſs, &c. 


atial 


I 2 Reference 


WE the within deſigned A. B. and D. | 


— N p * 
— RR &, r 


a” = 2 4 9 1 
S 2 roam ns —— — . 
- 7 — 1 3 
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Reference to Overſinan. 


VE J. W. and R. L. arbiters in the 
within ſubmiſſion, having differed in opi. 
nion with relation to the matters ſubmit. 
ted, do hereby, in terms of the ſaid ſub. 
miſſion, refer the ſaid whole matters to 
the fole determination of J. R. of S. over. 
man within named. In witneſs, &c. 


Decreet-arbitral by the Arbiters, 


IV E the within deſigned J. W. and R. 
L. arbiters mutually choſen by the within 
A. B. and D. E. conform to the within 
ſubmiſſion, having conſidered the mutual 
claims of parties, and having ſeveral 


times heard them thereupon, and being 


well and ripely adviſed therewith, and ha- 
ving 


ving 
our 
ing, 
creet 
(her 
and 
impl. 
prem 
nalty 
taine, 
form; 
decre 
book: 
comp 
ion, | 
there! 


the ar 
theſe 


page 


*C 
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ving God and a good conſcience before 
our eyes, do both with one voice agree- 
ing, pronounce and give forth our de- 
creet-arbitral in manner following, viz. 
(here take in the decerniture or ſentence) 
and wwe decern and ordain both parties to 
implement and fulfil their parts of the 


4 TERRY © 


— þ . 2H * -—<- 


premiſſes to one another, under the pe- 
nalty of fifty pounds Sterling money, con- 


o < 
—— — 


tained in the within ſubmꝭſſion, attour per- 
tormance; and Jaſely, we ordain this our 


* 
2 
x 
a 
1 
. 
Fry 
* 
4 
6 
$4 
1 
1 
1 
| 


——U— > 
— — 


decreet arbitral to be regiſtrate in the 
books of Council and Seſſion, or others 


competent, along with the within ſubmiſ- 
ion, conform to the clauſe of regiſtration 
therein contained. In witneſs whereof, we 
the arbiters above named have ſubſcribed 
theſe preſents, written upon the fourth 


ral Wi page of the ſaid ſheet of ſtawped paper 
ng I 3 by 
1a- 


ng Or upon the back of the ſubmiſſion, &c. 
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by H. L. within deſigned, at M. the — 
, one thouſand ſeven hun. 


day of 
dred and eighty-three years, before theſe 
witneſles, G. H. and J. K. both in L. 


Decreet- arbitral by an Overſman, 


I Q. R. of S. overſman named in the 
within ſubmiſhon, and as having power 
from the within arbiters, by the before 
written reference, having, &c. and ſay 
my inſtead of our, and leave out bub 


* with one voice agreeing.” 


If the ſubmiſſion bears to ſuch over 
man as the arbiters ſhall appoint, it wil 
be, 

I Q. R. of S. overſman appointed by 


the within deſigned J. W. and R. L. ar- 
buters 
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biters mutually choſen by the alſo within 
deſigned A. B. and D. E. conform to the 


within ſubmiſſion, and as having power 
from the ſaid arbiters by the before writ- 
| ten reference, having, &c. ; 


——_— — 2 — 
— , 


5 Ia 


Before ending this title, I catinot help 
obſerving, that the opinions of counſel, if 
properly applied for and uſed, might be 
of conſiderable utility in the compoſing 


— > ITc-crz.5”: +" D bf AA. — 
8 . - 


of differences by ſubmiſſion ; particularly 
where the determination chiefly depend» 
ed upon points of law. The Faculty 
of Advocates is a moſt reſpeQable bo» | 
dy of men, and the profeſſion has ak 
8 ways been held honourable; if any de- l 


lay, or other miſconduR, takes place in 


the management or conducting of cau- 
ſes before the ſupreme courts, it is no- 8 l 
wie imputable to them, as the cauſes 
are conducted in theſe courts by agents or 
attornies, 
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attornies, and the advocates only dray 
papers when theſe perſons lay the pro. 
ceſſes before them, and furniſh them with 
information as to the facts, or plead when 
they are called to it, Their fees are gi. 


ven as a gratuity or preſent, and not 
charged by them as debts, or conſidered 
as hire. As they are all perſons of libe. 
ral education, who have regularly ſtudied 
the law, their opinions juſtly merit the 
greateſt attention; but, as preſently ap- 
plied for, there is little certainty of a de- 
ciſion of the Judges in terms of their opi- 
nion. One of the parties, on a memo- 


rial containing an unfair ſtate of the caſe 


in diſpute, applies to one lawyer, the 0- 
ther, upon a memorial containing a {tate 
entirely different, and equally partial, ap- 
plies to another, and receive different opt- 
nions, which may nevertheleſs be per- 


fectly right on the ſtates of the caſe given: 
| | The 
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The caſe afterwards, upon proof, turning 


out differently from either of theſe ſtates, 


produces a deciſion different from any of 
the opinions. But, if both parties were 
to concur in giving a ſtate of the caſe, fo 
far as they agreed, and of the facts al- 
CF ledged by each, but contradicted by the 
other; or, if ſuch ſtate were made out 
by the arbiter, or by ſome perſon ap- 
pointed by him, from the claims of par- 
ties, and allegations of each, the opinion 
might be clear, ſo far as they agreed; 


and, even where they differed, would 


point out what pleas were relevant, what 
proof was neceſſary and proper, and on 
whom the burden of it ſhould lie; which 
would tend much to facilitate the deter- 
mination, Or, as there is no reſtriction 
as to the number or profeſſion of the ar- 
biters, advocates, or even the judges of 
the courts of law, are ſometimes choſen 

as 
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as arbiters; nay, a caſe happened, which 
was referred to the King, who is the ſource 
from which all juriſdiction proceeds, in a 
queſtion with reſpe& to the grants of the 
benefices of the dignified clergy, and 
erection thereof into temporal lordſhips, 


by James VI. after the Reformation, ſub. 
mitted to King Charles I. who pronoun- 
ced decreet-arbitral thereon, 2d Septem. 
ber 1629. 
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Contracts of Sale. 


ConTRaACT of ſale is a voluntary 
agreement entered into between 
two perſons or parties, whereby the one 
conveys right to, and becomes obliged to 
deliver ſomething to-the other, in conſi- 
deration of a certain price in current mo- 
ney to be paid for it. The price may be 
fixed either by the parties, or by refe- 
rence. Examples of both ways follow. 


Contract 
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Contract of Sale of Victual. 


It is contracted and agreed upon between 
A. B. of C. Eſq; and E. F. merchant in 
G. of the one and other parts, in manner 
following: That is to ſay, the ſaid A. B. 
hath fold, and hereby /ells and diſpones to 
the ſaid E. F. his heirs, executors, and al. 
ſignees, the number of one thouſand bolls 
of victual, good and ſufficient ſtuff, where. 
of five hundred bolls bear, and five hun- 
dred bolls oat-meal, the bear of the ordi. 
nary meaſure, and the meal at 
eight ſtone weight per boll, of the ſaid A, 
B. his lands and eſtate of C. and of the 
crop one thouſand ſeven hundred and 
eighty years; which quantity of 
victual, of the growth, quality, meaſure, 
and weight foreſaid, he obliges himſell, 


his heirs, executors, and ſucceſſors, to de- 
liver 


liver 
to al 
ting, 
in tl 


there 


that 1 
undel 


Wc th; 


oblige, 
eſſor 
lend 2 
ud v. 
email 
he ſar 
zuthor 
de obl 
eſſel 


„or 


late of 
Inderſ} 


g1Ymer 
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liver to the ſaid E. F. or his foreſaids, or 
to any having his or their order, in wri- 
ting, free on board any veſſel or veſſels, 


1 in the harbour of „to be ſent 
u therefor, betwixt and next, and 
er chat under the penalty of — for each 


Wor the other part, the ſaid E. F. binds and 
get him, his heirs, executors, and ſuc- 


eſſors, not only betwixt and 


ſend a veſſel or veſſels for receiving the 
ud victual into the ſaid harbour, there to 


emain eight work weatherly days to load 
he ſame, and to ſend a perſon ſufficiently 
uthoriſed to receive the victual, who ſhall 
de obliged to intimate the arrival of the 


nd Peel or veſſels to the ſaid A. B. perſonal- 
of WI), or at his dwelling-place, from the 
re, Nite of which intimation the lie days are 
elf, Naderſtood to commence, but al/o to make 


iyyment to the ſaid A. B. his heirs, exe- 
K cutors, 


: 
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cutors, or aſſignees, betwixt and 


next, of 


ſnillings and pence 
Sterling for each boll of the ſaid five hun. 
dred bolls of bear, and ſhillings 
Sterling for each boll of the ſaid oat-meal 


ſo delivered, with a fifth part more of pe. 
nalty in caſe of failzie, and annualrent 
thereof from and after the ſaid terin of 


payment, during the not payment of the Cot 
ſame ; and both parties oblige themlſelve; a 
to pertorm their reſpective parts of the / 
premiſſes to each other, under the penalty 
of pounds Sterling, to be paid ij 1. 
the party failing to the party obſerving, part 
or willing to obſerve the ſame, over and one | 
above performance; and conſenting to tit That 
regiſtration hereof, &c. (regiſtrating anl Vene. 
teſting clauſe as in minute of ſale.) figns, 
ſaid ] 
If there is a cautioner for the purchr - y 
be 


ſer, you go on as in the foregoing ex 
pie 
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ple, to for which cauſes, and on the other 
part, and then ſay, the ſaid E. F. 
« as principal, and L. M. in N. as his 
„ cautioner, bind and oblige themſelves, 
* conjunctly and ſeverally, their heirs, 
e executors,” &c, 


Contract of Sale, aud Suomifjuen cf 
the Price, of a Tack, Crop, aud 
Inſtruments of Huſbandry. 


the 
ty 
b It is contrafted and agreed betwixt the 
I parties following, viz. A. B. in C. on the 
nd one part, and E. F. in G. on the other part: 


That is to ſay, the ſaid A. B. has /6/d, a/: 
fined, and diſponed, and hereby el, a/- 
ſigns, and diſpones to, and in favours of the 
laid E. F. not only the tack of the farm of 
C. as preſently poſſeſſed by the ſaid A. 
B. belonging to H. J. in S. and that for 
K 2 all 
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all the ſpace of the current tack thereof 


yet to run, being years from and 
after the term of Whitſunday next, which 
is hereby declared to be the ſaid E. F.“; 
entry thereto, but alfo the growing crop 
of corn on the ſaid lands, and whole hor. 
ſes, ploughs, carts, cart furniture, har. 
rows, and inſtruments of huſbandry (a), 
conform to an inventory thereof, of thiz 
date, ſubſcribed by the ſaid parties as re- 
lative hereto: For which cauſes, and of th: 
other part, the ſaid R. F. binds and oblige; 
himſelf, his heirs, executors, and ſucceſ- 
fors. to make payment to the ſaid A. B. 
his. heirs or aſſignees, of the value and 
price of the ſaid tack, crop, horſes, inſtru- 
ments of huſbandry, and others above 
conveyed, as the ſame ſhall be valued by 
H. I. in J. and K. L. in M. arbiters mu- 
tually elected and choſen for that purpoſe, 
and in cafe of variance betwixt them, by 

any 
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any overſman they ſhall chooſe to appoint, 
which they are hereby empowered to do, 
with power to the ſaid arbiters or overſ- 
man to inſpect and view the premiſſes, and 
to fix the value thereof betwixt and the 
— day of————, declaring, that 
the ſaid A. B. his heirs and ſucceſſors, 
ſhall be obliged to free the ſaid E. F. of 
the rent and other burdens affecting the 


ſaid farm preceding the ſaid term of en- 
try, he the ſaid E. F. being obliged to 
free the ſaid A. B. of the ſame, in all time 
coming, after his entry; and it is hereby 
agreed, that the price to be fixed, in man- 


ner foreſaid, ſhall be payable againſt the 


term of Martinmas next; and upon the 
laid E. F. granting ſecurity therefor, the 
ſaid A. B. hereby obliges himſelf and his 
foreſaids, to make, grant, and ſubſcribe 
a valid and formal ſub-tack of the ſaid 
lands, upon ftamped paper, if neceſſary, 

K 3 8 ol 
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and alſo a proper conveyance to the (aid 
moveables, and to warrant the ſame from 
fact and deed only. And parties being ſo a 
greed, they bind and oblige themſelves to 
perform their reſpective parts of the pre. 
miſſes. to each other, under the penalty 
of twenty pounds Sterling, to be paid by 
the party failing to- the party obſerving, 
er willing to obſerve the ſame, in caſe of 
failzie, over and above performance. A! 
conſenting to the regiſtration hereof, and 
of the decreet-arbitral to- follow hereon, 
in the books of council and ſeſſion, &e, 
(as in the preceding). 


The inventory above mentioned is on} 

a liſt or catalogue of the things fold, 
the end of which you add this docquet: 
This is the inventory referred to in 
„contract of ſale and ſubmiſſion, of thi 
« date, entered into between A. B. in C. 
66 and 


papel 
writt. 


furni 


tefere 
ſecuri 
prod1 
alſo 
chatte 
de ch 
It wo 
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«and E. F. in G. In witneſs whereof, 
« they have ſigned the ſame at — the 
„ day of — before theſe wit- 
« neſſes, P. Q. in R. and S. T. in W. 
« writer hereof,” 

If written by one of the parties, it may 
de, ſigned the ſame, written by the ſaid 
« A, B. at,” &c. and leave out the words 
| © writer hereof.” 

By an act 23d Geo. III. every piece of 
rellum or parchment, ſheet or piece of 


paper, upon which ſhall be engroſſed or 


written any inventory or catalogue of any 


furniture, goods, or effects, made with 
teference to any agreement, or for the 
lecurity of any perſon (except inventories 
producible in the eccleſiaſtical courts, and 
alſo except inventories. of goods and 
chattels deſtrained for rent in arrear) ſhall 
de charged with a ſtamp-duty of 2 8. 6d. 
lt would, therefore, be a ſaving to. de- 

ſcribe 
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ſcribe them in the contract at letter (4), 
Thus, inſtead of conform, &c. ſay, fol. 
& lowing, viz. —horſes, ——ploughs,” 
&c. &c. and fo on with the whole, and 
then go on, For which cauſes,” &c. 


Decreet- Arbitral thereon, 


WE K. I. and K. L. before deſigned, 
have accepted of the reference to us by 
the before written contract of ſale and 
ſubmiſſion ; and having this day, in pre- 
ſence of the parties, inſpected. and. view- 
ed the whole articles ſubmitted to our 
determination, and having God and : 
good conſcience before our eyes, do u- 
nanimouſly pronounce our final ſentence 
and decreet-arbitral as follows, viz. We 
. hereby value and appretiate the whole fore 
ſaid articles together, at the ſum of three 
hundred 
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W hundred pounds Sterling, which ſum we 
W 1-cern and ordain the before deſigned E. 
| F. to pay to the alſo before deſigned A. 
IB. againſt the ſaid term of Martinmas 
Wnext, in terms of the before written con- 
tract and ſubmiſſion, and that under the 
q penalty of twenty pounds Sterling there- 
Win ſtipulated, over and above perform- 
ance; and we ordain this our decreet to 
be regiltrate along with the within con- 
rat and ſubmiſſion, conform to the clauſe 
ff regiſtration therein contained. In wit- 
nels whereof, we have ſubſcribed. theſe 
reſents, written upon the fourth page of 
e ſheet of ſtamped paper foreſaid, by 
he before deſigned — at C——- the 
wenty-fixth day of Auguſt one thouſand 
even hundred and eighty three years, be- 


ore theſe witneſſes, W. -V. in T. and H. 
in Z. 


4 
3 


In 
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In the firſt example above mentioned, 
where it is a quantity of grain that i; 
ſold, or the like, and that which is pur. 
chaſed is not diſtinguiſhable or ſet apr 
from the reſt by both parties; and it i 
only the meaſuring or delivery that alcer. 
tains the purchaſer's part of it from the 
other parts, the riſk till delivery clearly 
lies upon the ſeller. 

In the other caſe, if the contract was 
entered into before the term of entry, and 
decreet-arbitral pronounced, and then 
happened any trifling deterioration, tht 
purchaſer would, it is doubted, be obli 
ged to bear the loſs ; for he could on) 
get the ſubject of the contract as it ſtood 
at the term, and the decreet. arbitral would 
be obligatory for the price; but, if the lol 
were occaſioned by the ſeller's fault, ther 
would be an action againſt him for dams 
ges, if not an objection to the paymed!: 

but 


but 
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the 
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way 
getl 
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but as the arbiters are not tied to a par- 
ticular day, the decreet of valuation and 
the delivery are often on the ſame day. 
And, where ſtock is conveyed in this 
way, it is neceſſary to gather them to- 
gether, in order to aſcertain the value, 
and one gathering ſerves for both purpo- 
ſes ; matters of the nature of this laſt 
mentioned are often ſubmitted verbally, 
and ſettled on or about the term day by 
verbal ſubmiſſion, and bill granted, and 
delivery got, at the ſame time, before a 
concourſe of the neighbours, without 
any other writing, as obſerved. in the 
end of the title concerning tacks, and 


conveyances thereof, 


TIT, 
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„ 
IND ENT URE S. 


—— Hoy xt a Joiner and hi 


Apprentice. 


T is contracted, agreed, and by way of 

indenture ended, betwixt the parties 
following, viz. A. B. joiner in N. on the 
one part, and C. D. ſon of G. D. in E. 
in the pariſh of F. with advice and con- 
ſent of the ſaid G. D. his father, and the 
faid G. D. as taking burden upon him 
for his ſaid ſon, on the other part, in man- 


ner under-written: That is 10 ſay, the ſaid 
CG 


foreſa 
f ully 


ter, | 


W week 


comm 
dinar) 


'# 
les, a 


Wlaid n 


Whate\ 
tained, 
each e 
ſhall n 


do or | 
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C. D. with conſent foreſaid, hath become 
bound, and hereby binds himſelf an ap- 
prentice and ſervant to the ſaid A. B. in 
his trade and employment of a joiner, and 
that for the ſpace of 
after this date, hereby declared to be his 


years from and 


entry to the ſaid apprenticeſhip, during 
which ſpace, the ſaid C. D. apprentice 
foreſaid, binds and obliges himſelf, faith- 
fully and honeſtly, to ſerve his ſaid maſ- 
ter, by night and by day, holiday and 
weekday, and to obey all his maſter's 
commands in every thing lawful and or- 
dinary for any apprentice in the like ca- 
les, and not to abſent himſelf from his 
lid maſter's ſervice upon any pretence 
whatever, without liberty aſked and ob- 
tuned, otherwiſe to ſerve two days for 
cach day he is ſo abſent; and that he 
(all not reveal his maſter's ſecrets, nor 
W or know any thing that may tend to 

L bis 
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his prejudice, without tuneouſly diſcover. * 

ing the ſame, that it may be prevented; D. 

nor ſhall frequent taverns or ale-houſes, of 

or keep company with idle or diſorderly ch 

perſons, or play at cards, dice, or other 25 

pernicious games, whereby he may be 5 

withdrawn from his maſter's 1ervice, or Pio 

his own inſtruction; and that he ſhall be ” 
careful of his maiter's tools and goods 5 
committed to his charge, and ſhall make wy 
payment to his maſter of all damages he 45 

may ſuſtain or incur through his fault or TY 
neglect, any manner of way; and for the WP 
{aid C. D. his more ſure performance o * 
the premiſſes, J. L. in M. binds and obl. 1 
ges himſclf, his heirs and ſucceſſors, 2 * 
cautioner for, and conjunctly and ſeveral | 

ly with the ſaid C. D. Por which cat, 47 
and on the other part, and in conſideration ? 2 
of the ſum of five pounds Sterling of ap- a 


prentice 
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prentice-fee inſtantly paid by the ſaid G. 
D. for his ſaid ſon to the ſaid A. B. where- 
of he hereby grants the receipt, and diſ- 
charges all concerned, the ſaid A. B. binds 
and obliges himſelf to teach and inſtruct 
his ſaid apprentice in his trade and em- 
ployment of a joiner, in ſo far as he knows 
the ſame himſelf, or his ſaid apprentice 1s 
capable to learn; and alſo, to maintain 
and provide the ſaid C. D. in bed, board, 
and waſhing, during the foreſaid ſpace; 
and for the ſaid A. B. his more ſure per- 
formance of the premiſſes, N. O. in P. 
binds and obliges him, his heirs and ſue- 
ceflors, as cautioners for, and conjunctly 
and ſeverally, with him: And both parties 
bind and oblige themſelves to perform, im- 
plement, and fulfil their reſpective parts 
of the premiſſes to each other, under the 
penalty of five pounds Sterling, to be paid 
dy the party failing to the party obſerving, 

L-2 or 
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or wiling to obſerve the ſame, by and a. 
tour performance; and conſenting to the Ml 
regiſtration hereof in the books of Coun. 


eil and Seſſion, or others competent, that B 
letters of horning, on ſix days charge, and 5 payi 
all other execution neceſſary, in forms 23d 
eitcirs, may pals hereon ; they conſtitule now 

their procurators, &, der 
In witneſs whereof, theſe preſents, written exce 
upon this and the two preceding pages of WM pren 
ſtamped paper, by W. D. ſchoolmaſter at ute, 
C. are ſubſcribed by the ſaid parties as be bi 
follows, viz. by the ſaids —— Colle. 
and — at the —— pa 
day of , one thouſand ſeven hun- 2 rec 
dred and „ before theſe witneſſes, Iecute 
I. I. and J. K. both indwellers in N. {MW vithi 
(and if there is one or two who ſign 112 I Liſtar 
different place) and by the ſaids —— broug 
— I — , 1 —. the — lamp 


day 


* 
lerted 
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1 day of —, and year foreſaid, before theſe 
YG wincfes, Q. R. and S. T. both in U. 


Beſides being written on ſtamped paper, 
paying the ordinary duty, (which, by act 
: 22d Geo. III. impoſing 1s. additional, is 
Ino 58.) a duty of 6d. in the pound un- 
© der L. 50, and 18. in the pound tor ſums 
exceeding it, paid or agreed for with ap- 
prentices for five years, is given by ſta. 
tute, $th Anne, cap. 9.; the indentures to 
be brought to the head office, or to ſome 
collector of the'ſtamp-duties, and the du- 
ty paid. If to a collector, he ſhall indorſe 
2 receipt. Indentures fo indorſed, if ex- 


F ecute within 50 miles of London, muſt, ' 


within three months, but, if at a greater 
diſtance, within ſix months after date, be 
brought to the head office at London and 
tamped; and, if the full ſum be not in- 


lerted, or the duty not paid, indentures 
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ſhall be void, and apprentices incapablz 
of following trades. The duty to be 
paid by the maſter or miſtreſs. Ms. 
ney given with apprentices, either b 
pariſh or public charities, pays no duty, 
This act is made perpetual by gth Anne, 
c. 21. By 18th George II. c. 22. 5 23 
maſters neglecting to pay, to fork 
double duty. Apprentices paying tlie 
double duty, within a year after forfeited, 
(the maſter not having then paid it, tho 
required), may within three months there 
after demand of his maſter, or his exec. 
tors, the ſum paid to him in reſpec of li 
apprenticeſhip, and, on non-payment in 
three months after ſuch demand, ſue for 
the ſame. On the apprentice's paying, a 
aforeſaid, he may be diſcharged from his 
apprenticeſhip, and from all penalties aud 
damages, for not ſerving his time. By 
ſtat. 2oth Geo. II. c. 45. § 5. if the mv 

ſie 


b. 
2 
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bl: WW fer pay the double duty, and tender the 


indentures to be ſtamped within two years 


E aſter the determination of the apprentice. 


ſhip, and before any ſuit for recovery 
thereof, in ſuch caſe the indenture ſhall 
be valid, and the apprentice capable of 
following his trade. Sect. 6. If the ma- 
ſter become liable, as aforeſaid, to double 
duty, and the apprentice ſhall at any time 
after ſuch forfeiture incurred, either in 
the preſence of, or by writing under his 
hand, ſigned in preſence of one or more 
credible witneſſes, require his maſter to 
pay the ſaid double duties, and ſuch ma- 
ſter ſhall not within three months after 
ſuch requeſt pay the ſame, and ſuch ap- 
prentice ſhall, at auy time within two years 
after the determination of his apprentice- 
hip, pay the ſaid double duty ſo forfeited 
and not paid by his maſter, he may with- 
in three months after ſuch payment de- 


mand 
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None 


-Y 
* 
4 
2 


mand of his maſter, his executors, or ad. 


miniſtrators, double the ſum, or other turn 
conſideration paid, or contracted to be pren 
paid to ſuch maſter in reſpect of ſuch ap- Lier tl 
prenticeſhip, &c. and on non-payment duty, 
thereof within three months after ſuch de. Hande 
mand, may ſue for and recover the fame, Th 
with full coſts of ſuit, by action of debt, iWyear: 


&c. ; and every ſuch apprentice, imme. Ven 


diately after payment of the double dutics {ifexerc 
aforeſaid, and upon ſignifying by writing land. 
that he defires to be diſcharged from his {Ware o 
apprenticeſhip. ſhall be accordingly di. But it 
charged therefrom, and from all actio {MWlowin 


and forfeitures for not ſerving the time he witho! 
a; an 
actual 


for tra 


was bound to ſerve ſuch maſter. And ii 
is by this act, as well as the former, pro- 
vided, that every ſuch apprentice hall 
have the ſame benefit and advantage of 
the time he ſhall bave continued with 


ſuch majter as he could or might have 
done 


Prentid 
By 


marine 
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L done in the caſe of any aſſignment or 
| turning over to any new maſter, Ap- 
Iprentice paying within the two years af. 
| ter the end of his indenture ſaid double 
duty, ſhall be entitled to exerciſe his trade, 


and the indentures be good in law, 


The reaſon why apprenticeſhips for ve 


ears are made liable, ſeems to be, that 
cen years are neceſſary to enable one to 
exerciſe their trade in any part of Eng. 


land. Now, apprenticeſhips in Scotland 
are often only for three or four years: 
But it is underſtood in England, that fol- 
lowing the trade ſeven years is ſufficient 
vithout any binding, and that the ſerving 
a; an apprentice is ſufficient, though no 
tual apprenticeſhip exiſted ; and that 
for trading in country villages, there, ap- 

prenticeſhips are not requiſite, 
By act 22d Geo. II. c. 44. § 1. officers, 
marines, or ſoldiers, who had been in his 
Majeſty's 
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Majelty's ſervice, might exerciſe ſuch 
trades as they were apt for, in any ton 
or place within Great Britain and Ircland, 


without moleſtation. 


I ſhall only further add under tliis title 
of indentures, the form of the contra; 
or indentures uſed in the time of emigra 
tion to America, betwixt the merchants 
and perſons emigrating. They were ſome. 
times written, and at other times printed 
upon paper, with a print of a ſhip on the 
top, and had blanks left for the names of 
the parties, the times of ſervice, &c. They 
were executed in the Engliſh form, and 
called indentures, a word almoſt as ex- 
tenſive in its ſignification in England, 
the word contract is in Scotland, and no! 


confined to the agreement betwixt a mil 


ter and his apprentice, 


* 
; 44 11 
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identure betwixt a Company of Mer- 


chants trading to America, and a 
Perſon intending to emigrate this 
ther, | 


TIIIS Indenture, made the twenty. fourth 
diy of February, in the fourteenth year 
ofthe reign of our ſovereign Lord, George 


e Third, and in the year of our Lord 


one thouſand ſeven hundred and ſeventy- 


four, between Triſtram Tickletoby 


of Newtonſtewart, in the county of Wig- 
toun, aged twenty years or thereabouts, 
ol the one part, and Sk-r-n, C pl. nd, 
B. Uff, and Co. of Whitehaven, merchants, 
ok the other part, do. inc ſcuh, that the ſaid 
Iriſtram Tickletoby, of his own volunta- 
ty will and conſent, and for the conſide- 

rations 
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Neye 


him 


rations herein after mentioned, doth co. 
venant and agree to and with the Cai 
Sk-r-n, C-pl-nd, B-1-f, and Co. to ſerie 
them or their aſſigns in America, for the 


WE orin! 
CONV 
zich 
| pirat 
Frick 


land 


term of three years, to commence and be 
computed from the time of the ſhip's ar. 
rival at her port of diſcharge in America; 


during which term he the ſaid Triſttam 


Tickletoby will well and truly ſerve ls {iſcoun 


caſe 
dy de 
C- pl- 
Whe |: 
the | 
vith 
eque 
void 
in ful 
df, t. 


ſaid maſters, or their aſſigns, as a good 
and faithful ſervant ought to do, and that 
he is not at this time under contract to 2. 
ny perſon whatſoever : In conſideration 0 
which ſervitude, they the ſaid Sk r-n, 
C-pl-nd, B I. ff, and Co. do covenant and 
agree to and with the ſaid Triſtram Tickle. 
toby, that they will, with all convenient 
ſpeed, and at their own proper coſt and 
charge, cauſe him the ſaid Triſtram Tic 


kletoby not only to be carried and con. 
veyed 
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eyed to Boſton in America, but to find 
Iuim all neceſſary wearing apparel, meat, 
Larink, waſhing, and lodging, ſitting and 
Fconvenient, as is uſual, for a good and 
aaichful ſervant to have; and, at the ex- 
| piration of the term, the ſaid Triſtram 
Tickletoby ſhall be entitled to fach corn 
land land as is uſual by the cuſtom of the 
country, It is further agreed, that, in 
caſe the above named Triſtram Tickleto- 
by do pay, or cauſe to be paid to Sk-r-n, 
C-pl-nd, B. Uff, and Co. or their aſſigns, 


2. 
of Nee ſum of four guineas in ten days after 
, he ſhip's arrival in America, together 
id rich what money ſhall be advanced at his 
* equeſt, that then this indenture to be 
ent void and of no effect, otherwiſe to remain 
ind 2 full force and virtue. In tvitneſs where. 


b, they have hereunto, interchangeably, 
M ſet 
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mmm 


* 
_ 


ſet their hands and ſeals the day and pen 


above written. 


delivered, in the ShereNg C pl nd, Bf, 


Sealed, figned, and Tr i/tram T ichlet oby, Lei 
preſence of us & Co: . &. 


Ja. Martin, 
Tobias Tickletoby. 


Theſe are to certify, that the above n+ 
med Triſtram Tickletoby came before me 
the Honourable A. B. Eſq; Lord Provol 


of Wigtoun, head borough of the county 
of Wigtoun, the day and year abore 


written, and declared himſelf to be! 


„no covenanted or contracted ſet 


vant to any perſon or perſons, and goe ] 
with the free conſent of Tobias Ticklcto- mu 
by his father, the ſubſcribing witneſs, ans ſole 
that he is of the age of twenty years, 10! Par 
enticed or kidnaped, but deſirous !0 lg 


ſerve 


year 


„ 
lf, 


> Nas 
> me 
vol 
unty 
Dove 
Ve ! 
ſer- 
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and 
not 
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erve 
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ſerve agreeable to the tenor of the inden- 
ture above written. In witneſs whereof, 
| have hereunto affixed my leal. 


| Provg/t ſigns here, 
| Proves ſeal, or ſeal 
| ef the burgh, affix= 

ed here. 


The blank left after the name Triftram 
Ticklctoby, in the beginning of the pre- 
ceding indenture, and before the words 
no covenanted, in the Provoſt's certificate, 
are intended for the occupation or calling 
of the perſon covenanting, ſuch as day- 
labourer, &c. 


It may be here obſerved, that writings 
muſt be perfected, not according to the 
ſolemnities uſed in the country where the 
parties contractors reſide, or they are 
ſigned, but according to thoſe uſed in the 

M 2 country 
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country where. they are to receive exccy 
tion: Which accounts for the foregoing 
contract entered into by parties, the one 
Scots, and the other Engliſh, being made 
out according to the Engliſh form, which 
is_alſo the form uſed. in America, and in 
the Britiſh plantations abroad. 

Perſonal obligations are ſometimes al. 
lowed. as an exception, though poſlibly 
not entitled to ſuch ſummary execution, 
as if made out according to the form ot 
the place where they receive execution. 

The appearance of the perſon indenting 
himſelf befcre the Provoſt, has poſſibly 
taken its riſe from ſtatute 4th George |. 
c. 11. § 5. whereby it is enacted, that, 
« where any perſon of the age of 1; 
« years, and under 21, ſhall be willing to 
ebe tranſported, and enter into any ſer- 
* vice, in any of his Majeſty's plantations 
«© jn ..merica, it ſhall be lawful for auy 

„% merchatt, 
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. merchant, or other, to contract with 
him for ſuch ſervice, not exceeding 
« eight years; providing - ſuch perſon 
binding himſelf come before the Lord 


nade 
hicz Mayor of London, or ſome other juſtice 
n L of the city, (if ſuch contract be made 


there), or before two juſtices of the 
« peace of the place where ſuch contract 
„hall be made, and acknowledge his 
„ conſent, and ſign ſuch contract in their 
* preſence, and with their approbation; 
and ſuch merchant, or other, may tranſ- 
port ſuch perſon, and keep him in any 
of the plantations, according to ſuch 
contract: Which contract, and appro- 
« bation of ſuch magiſtrates, ſhall be cer- 
* tified by ſuch magiſtrates to the next 
* quarter ſeſſions, to be regiſtrate by the 
* clerk to the peace without fee.“ 

By ſtatute 5th Geo, I. cap. 27. and 
23d Geo, II. cap. 13. the enticing of, or 
M 3 contracting 


138 Indentures. 


contracting with, artificers or manufz, 
turers, is prohibited under very heay 
penalties, and trying of the perſons guilty 
thereof before the Court of Juſticiary; a 
alſo the carrying abroad tools uſed in the 
manufactures. Artificers going abroad, 
and not returning when deſired, are de 
clared incapable of receiving legaciey 
&c. 


111. 


II. 


139 


T I T. VI. 
Teſlaments, General Diſpoſitions, &'c; 


T ſeems to be univerſally allowed that; 
in the firſt ages of the world, a right 
of property was acquired by the firſt oc- 


cupant ; by whoſe death, or in his life» 
time, relinquiſhing the poſſeſſion, the next 
occupant acquired right. If the property 
was relinquiſhed for any conſideration, 


| and with a view to being occupied by a 


particular perſon in preference to others, 
this was done by tradition, and followed 
by poſſeſſion ; which being the firſt notice 
given of relinquiſhing the property, the 
perſon for whom it was intended being 

thus 
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thus firſt in the knowledge of it, became 
the next occupant. Or, in caſe of death, 
the neareſt relations, if no previous tradi. 
tion was made to them, by having the firſt 
intelligence thereof, came to be the next 
occupants. There was an additional rea. 
ſon alſo for preferring them, particularly 
the children of the perſons deceaſed, or 
other near relations who had lived in fa- 
mily with him. Theſe having laboured 
for their joint behoof in the concern, 
had formed a ſociety in regard to the 
property, which was thus in part relin- 
quiſhed in their favour, and occupied by 
them, and the ſhare of the deceaſed, by 
his deceaſe, accrued to the ſurvivers: 
Thus, children, and other near relations, 
came to be conſidered as having a right, 


which we term a right of ſucceſſion. 


Where the perſon deceaſing wiſhed to fi- 


vour or reward any of theſe perſons in 3 
particular 
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| particular manner, he would make ſome 

expreſſion of his will to that purpoſe. In 
caſe of no tradition previous to the death 
of a perſon, or expreſſion of his will with 
regard to the property after his death, 


the method of diviſion thereof, or courſe 


of ſucceſſion by law, is regulated not by 


the law of Nature, but by the particular 
or municipal laws of different kingdoms, 
and various and different countries. The 
purpoſe of the preſent title is to ſhow 
how this matter, (in ſo far as relates to 
moveables), is regulated by the lawy of 
Scotland, and in what form the will of 
the perſon deceaſing is to be expreſſed, 
to make it effectual. 

Before entering into ſucceſſion in 
moveables, and the method of ſettling 
them among relations, by deeds to take 
efſ<& after the death of the perſon ma- 
king ſuch ſettlement, it is neceſſary te 

know 
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know what are conſidered as moveables 
Caſh, plate, bullion, jewels, pictures, 
books, corns, cattle, inſtruments of til. 
lage, houſehold ſtuff, ſhips of the late! 
ſize, with their furniture, and, in gene. 
ral, whatever moves itſelf, or can be mo- 
ved; whatever is not annexed to land, 
and produces no yearly fruits, arrears df 
intereſt on a moveable bond, or bond of 
annuity, debts due by accompt, as alſo 
by bills and promiſſory notes, althougi 
debts due by bill or promiſſory note cat. 
ry intereſt, as it ariſes by law, and not 
from any clauſe in the ſecurity, are al 
Perſonal bonds bearing ns 
tereſt were formerly, on this account cf 


moveable. 


bearing annual fruits, conſidered as her: 
table; but, by act of parliament, they are 
now heritable only as to the relict, and 
moveable as to the ſucceſſion; that is, 2 
though the widow is entitled to a legal 

provition 


| prov 
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proviſion out of the huſband's moveable 


Jeſtate, upon the diſſolution of the mar. 


rage by his death, in conſequence of the 
communion of goods, ſhe hath no claim 
to any part of theſe bonds bearing in- 
tereſt, due to him, either as to principal 
or intereſt, (except the arrears of intereſt 
of the ſaid bonds at the huſband's death, 
which, as before obſerved, are move- 
able), but they deſcend to the executor, 
or younger children, unleſs executors are 
excluded; and, if ſecluding executors, 
they deſcend to the heir, by force of the 
the deſtination in them. 

In the ſucceſſion of moveables, the next 
of kin to the deceaſed ſucceeds to the 
whole; and, if there are any more than 
one in the ſame degree,” they ſucceed e- 
qually, without any preference of the eld- 
eſt to the youngeſt, or males to females, 


Grandchildren are not, however, entitled, 
to 


: 
: 
: 
: 
: 
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to a ſhare, as coming in place of their de. 
ceaſed parent, who is preſumed to have 
received his part in his lifetime ; except 
in caſes between the full and half blood; 
in which caſe a niece by the full blood 
will be preferred betore a brother by the 
half blood. —An heir to heritage has no 
ſhare in moveables, if there are others 
equally near in degree of Kindred to the 
deceaſed ; but may inſiſt on the others to 
collate or ſlump the heritage and exe- 
cutry into one maſs, and drew an equal 
proportion of che whole, if he find it more 
for his intereſt than to hold by his exclu- 
ſive claim to the heritage, If a perſon 
deceaſing have neither wife nor child, 
he can teſt upon his whole moveable e- 
ſtate, excluding the perſon who might 
otherwiſe be his legal ſucceſſor. If 2 
perſon deceaſed leaves a widow, but no 
child, the goods in communion betwixt 

them 
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them divide in two, one half goes to the 
widow, the other is the dead's part, 7. e. 
the abſolute property of the deceaſed, on 
which he can teſt, and which falls to his 
next of kin, if he dies inteſtate, Where 
he leaves children, one or more, but no 
widow, the children get one half as their 
legitim; the other half is the dead's part, 


which falls alſo to the children, if the fa- 


ther has not teſted upon it. If he leaves 
both widow and children, the goods are 
divided into three parts, the widow takes 
one third by herſelf, another falls as legi- 
tim to the children, equally among them, 
and even to an only child, and that al- 
though he ſhould ſucceed to heritage 
the remaining third is the dead's part. 
Where the wife predeceaſes without chil. 
dren, one half is retained by the huſband, 
the other falls to her next of kin, or ſhe 
may teſt on it, Where ſhe leaves chil- 

| dren, 
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dren, two thirds remain with the ſur. 
ving father, as if one third were proper) 
due to him in his own right, and another 
as adminiſtrator for his children, the re. 
maining third being the wife's ſhare, goes 


to her children, whether of that or an = 
former marriage; for they are all equally ey" 
her next of kin, and ſhe may ſettle the 1 
diviſion of it among them by teſtament, kin, 
without her huſband. - Minors alſo may part 

| teſt without their curators. any 
Before the effects can be divided, the ſo f. 


debts and funeral charges muſt be dey: 
ced. Bonds bearing intereſt do not di 


miniſh the relict's ſhare when due by the 
deceaſed, as when due to him they do not 
increaſe it; and the funeral charges of th: 


. I. 
wife predeceaſing fall wholly on her ce. 4 
. 2 em 
cutors having right to her ſhare. 5 
- . , U 
Teſtaments, in their ſtrict acceptatiol, | 
minat 


muſt contain a nomination of executors, 


( 6 
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(i, 2.) of perſons appointed to adminiſter 
the ſucceſſion, or execute the will of the 
deceaſed), though a ſettlement of move- 
ables may be made without appointing 
executors z and, on the contrary, a teſta- 
ment appointing executors, though the 
perſon or perſons having right to the ſuc- 
ceſſion be not named. In this cale the ex- 
ecutor is merely a truſtee for the next of 
kin, but may retain a third of the dead's 
part for his trouble, in payment of which, 
any legacy left to him muſt be imputed, 
lo far as it goes, 


Teſtament to a Sole Executor and Uni- 
verſal Legatee, 


I A. B. in C. being at preſent ſound in 
memory and judgment, and conſidering 
tbe uncertainty of this life, do hereby no- 
minate and appoint C. B. in A. to be my 

N 2 ſole 
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fole executor and univerſal intromitter 
with the whole goods, gear, debts, ſum; 
of money, houſehold. furnitute, and other 
moveables whatſoever, that may pertain, 
belong, or be reſting and owing to me at 
the time of my death, in virtue of bond;, 
bills, or any other manner of way (2), 
All which I hereby leave and bequeath to 
him, together with the vouchers and in. 
ſtruckions of the ſaid debts themſelves, 
and all that has followed, or may follow 
thereon; with power to give up invento. 
ry, confirm teſtament, and do every other 
thing thereanent, that any other executor 
can, or may do by law; but with and un- 
der the burden of payment always of all 
my juſt and lawful debts tliat ſhall happen 
to be reſting and owing by me at the time 
of my deceaſe, and of my funeral char- 
ges (b). And this I declare to be my lat 


will and teſtament ; reſerving, neverthe. 
leſs, 


er 
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leſs, full power to me, at any time in my 
lifetime, to alter, innovate, or annul the 
ſame at pleaſure. And I conſent to the re- 


giſtration hereof in the books of Council 
and Seſſion, or others competent, therein 


to remain for preſervation ; and thereto 


conſtitute 
my procurators, &c. In witneſs 


whereof, I have ſubſcribed theſe preſents, 


written upon this and the preceding page 
of ſtamped paper, by „at C. the 
day of ——>———, one thouſand 


| ſeven hundred and eighty-two years, be- 
tore theſe witneſſes, E. F. of G. Eſq; and 


C. H. my ſervant. 


There are none of the acts of parlia- 


ment relating to the ſtamp- duties upon 


paper, &c. whereby it is required that teſ. 
taments be written upon ſtamped paper, 
though, in practice, they ſometimes are 


N 3 . written: 


N 
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written upon it. If not written on ſtamp. 
ed paper, leave out the words, “of ſtany. 
« ed paper,” in the ſubſcription clauſe, 
The executor, notwithſtanding of 
teſtament, is not completely veſted in the 


right of the moveable eſtate of the de. 
ceaſed, or dead's part, before mentionel, 
without confirmation; which ts a ſentence 
of the commiſſary, impowering an exe. 
cutor, upon making up inventory of the 
moveables pertaining to the deceaſed, to 
recover and poſſeſs them: Inſomuch that, 
if the executor die before confirmation, 
the dead's part is conſidered as a part oi 
the eltate of the firſt deceaſed, and goes 
to his next of kin, and not to thoſe of the 
executor ſo deceaſing before confirmation; 
and it is a good defence againſt payment 
to the executor, that he has not confirm- 
ed, and uſed very often where the ſum 
due is fmall, and the ſubjects left cannot 


wel: 
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well afford the expence. The widow and 
„children's legal ſhares operate % jure in 
their favours without confirmation, and 
1 conſequently paſs from them to their next 
of kin, though they ſhould die before the 
teſtament is confirmed. 
As, then, it is only the dead's part that 
needs confirmation, where the ſubject left 
is trifling, it is a hardſhip to be put to the 


trouble and expence of it, where it can 
poſſibly be avoided. Special aſſignations, 
though neither intimated nor made public 
during the life of the granter, carry to the 
aſſignee the full right of the ſubject aſſign. 
ed without confirmation; act parl. 1690, 
eap, 26-*, So, if it were convenient to 
mention the particulars left, you might, 
at letter (a) ſay, all which 1 hereby af. 
+ ſign, convey, and make over to, and in 

& favour 


See end of this title. 
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& favour of the ſaid C. B. his heirs, exe. 
& cutors, and aflignees, to be uſed and 
ee giſpoſed upon at their pleaſure, and par. 
6 ticularly, without prejudice to the gene. 
e rality foreſaid, the ſum of —— pounds, 


Anc 
with 
4 of 

In 
l writ 
contained in, &c. Hem, the ſum of — 


— 

% pounds, contained in,“ &c.; and ſo on Wi claul 
with every ſum and article left. | whic! 
Or the following clauſe, it is though., bove 
would anſwer the purpoſe; go on as above, Wi unde: 
to © and particularly,“ and ſay, “ with. Wi tony 
e out prejudice to the generality foreſaid, ken n 
« whatever goods, gear, debts, ſums ol of Sa, 


„ money, houſehold-furniture, or otie! Th 
c moveables, ſhall be contained in 2 lit Wi of mo 
or inventory thereof, that ſhall be ſub- of, w. 
c ſcribed by me, at any time in my lite, WW it to! 
& 25 relative hereto ; and which liſt or in. 
« yentory, when ſo ſubſcribed, ſhall be 
« taken and deemed as a part hereof, and 


deciſio 
alſo of 
in kin, 


e exclude the neceſſity of confirmation.” right ti 


And 
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And then, in either of theſe caſes, go on 
with, „but with and under the burden 
« of payment always,“ &c, 

In this caſe it would be adviſeable to 
write the teſtament upon ſtamped paper, 
2s, by containing the above aſſigning 
clauſe, it may be ſaid to be an aſſignation, 
| which requires ſtamped paper. The a- 
bove mentioned inventory does not fall 
under the act 23d George Ill. impojing 4 
amp duty of 2 5. 6 d. on inventories, (ta- 
ken notice of under the title of Contradts 
of Sale). 

The next of kin, by the bare poſſeſſion 
of moveables, acquires the property there- 
of, without confirmation, and tranſmits 
it to his executors; as was found by a 
deciſion 14th Nov. 1744. Confirmation 
allo of a part by an executor, qua neareſt 
in kin, carries the whole, as it proves his 
light to the office; and commiſſaries are 
now 
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now obliged to take ſuch inventories a 
the effects, &c. as are offered. 

The particular caſe in which confr. 
mation is moſt neceſlary is, where the per. 
ſon deceaſing (either with or without 
making a teſtament) has left his matter 
in ſuch a ſituation that there is a danger d 
his debts not being paid. Formerly the 
Biſhops, in whoſe places the Commidlaries 
now are, were entitled to the twentieth 
part of the moveables, without deduGtion 
of the debts, which was termed the gut 
of the teſtament, Theſe quots were proki- 
bited by 1661, c. 28. without prejudice 
of the ordinary fees of court. Thr 
were again reſtored by 1669, c. 19. vit 
this reſtriction, that they ſhould be pal 
out of the fres gear, and with the excef: 
tion of proviſions to wives by contracts of 
marriage, in ſo far as the inventory mig 


| extend to five years purchaſe of the life 
rent 
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a rent ; as alſo excepting any ſhare of the 


noveables left to her: And with the ex- 
ception likewiſe of the effects of poor 
people, where their effects, heritable and 
moveable, did not extend to L. 40 Scots, 
and which laſt were only to pay for fees 
of court two pounds eighteen ſhillings 
Scots. But the ſaid act 1061, diſcharging 
quots without prejudice of the ordinary 
fees of court, is again revived by act 1701, 
c. 14. 

If the teſtament be to a ſole executor, 
burdened with legacies, you mult, at let- 
ter (O), after the words “ funeral char- 
* ves,” add, as alſo, with and under the 
burden of the legacies underwritten, 
which I hereby leave and bequeath to the 
perſons after named, in manner after ſpe- 
cited, viz. I leave and bequeath to I. K. 
in L. the ſum of pounds Sterling; 
len, 1 leave and bequeath to M. N. in. O. 


y 
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my gold-headed cane, the watch I uſually lates 


wear, my beſt ſword, and pair of piſtols; lega 
and I appoint my ſaid executor to make * 
payment of the ſaid money legacy at the * 
firſt term of Whitſunday or Martinmaz * 
after my deceaſe, with annualrent of the bac) 
ſaid ſum from and after the ſaid term of 88 
payment, during the not payment there. 5 l 
of, and to deliver the ſaid cane, watch, : 1 ; 
ſword, and piſtols, immediately after my Per 
deceaſe, at whatever time the ſame ſhall . 155 
happen. And this I declare, &c. I 188 
If, inſtead of the above money legacy, . * 

a debt is bequeathed, you muſt add, alter . , a 
mentioning the ſum as in the money le-. 41:0 


gacy, © contained in a bill dated the —— 
& day of one thouſand, &c. years, 
ee drawn by me upon, and accepted b) 
« S8. T. payable — after date, with 
« the whole intereſt due, or that may be 


« due thereon ;** and leave out what re. 
lates 
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lates to the term of payment of the money 
legacy, and to deliver the ſaid bill, with 
e the ſaid cane, watch, &c. 


If it is the intention of the teſtator that 
the legatee ſhall draw the full of the le. 
racy left him by the debt ſo bequeathed, 


whether that debt be recovered or not; 


and if there is any danger of inſolvency, ' 
it is neceſſary to add the following alter- 


native: Or in caſe the ſaid 8. T. ſhall 
* fail to make payment thereof after dili- 


« rence has been raiſed and execute a- 
* gainſt him on ſaid bill, then I hereby 
leave and bequeath to the ſaid I. K. the 
„equivalent to the con- 
* tents thereof.” Though, in this caſe, 


« ſum of 


tis much better to leave the equivalent 
lum firlt, and ſaves the legatee the trou- 
ble of doing exact diligence, to preſerve 
us right to the equivalent ſum. 

0 If 
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If a debt was legated, and this clauſe 
not adjeted, and any deficiency happen. 
ed, the legatee would be obliged to bear 
it; but, in the caſe of a general legacy, i 
there is not a ſufficient fund for payment 
of all the legacies, each of the gener 
ones mult bear a part; but a ſpecial lega. 
tee is not obliged to bear any, 

Though, as before mentioned, where a 
man has a wite and children, it is only a 
third part of his effects he can teſt on; 
yet, if he has ſuſſiciently provided for 
them, in fatisfaQtion of their legal ſhares 
of his effects, he can then teſt in a gene. 
ral manner, though, to make it clear that 
ſuch proviſions have been made, and that 
it is only the reſidue, after ſatisfying them, 
that is teſted on, it may be proper to add 
after * with the burden, not only of my 
e juſt and lawful debts that ſhall happen 
* to be reſting and owing by me at the 


6+ aum. 


ule 


Cat 


ent 


ral 
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« time of my deceaſe, and of my funeral 
charges, * but in particular, in pay- 
ment of the ſeveral proviſions made by 
me to C. my ſpouſe, in ſatisfaction of 


© her jus relictae, and alſo to D. and I. 


© my children, in ſatisfaction to them of 
* their legitim and bairns part of gear.“ 
For example, if the huſband had granted 


| a bond of annuity to his wife for a ſum 


with which ſhe was ſatisfied, in place of 


her legal ſhare, and bonds of proviſion to 
the children, the above clauſe would be 
very proper. 

[f all parties, huſband, wife, and chit. 
cren, were agreed that a general teſta- 
ment ſhould be made, and they thereby 
provided in particular ſums, in place of 
their legal ſhares, it would be neceſlary, 
alter leaving and bequeathing the ſums to 
them in common form, as above, to ſav, 


* declaring the above proviſions in favour 
O 2 el I 


3 * 0 3 ——— 0 aw wi; — - 
-_ 2 „ ˙⸗ * I — — + Tei a * — r< ON 1 
* — © wand = nos ————— 4 
4 ———.— =oan—_—_——__ wo — , 5 : A — 
hes —4 jor 2 ” - 
2 - — — 
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of C. E. my well. beloved ſpouſe, to be 
in full of all ſhe can aſk or claim by my 
„ deceaſe, in virtue of her jus relictae; 
and declaring the above proviſions, in 
* favour of my ſaid children, to be in 
&« full contentation and ſatisfaction to 
e them of all executry, legitim, portion. 
© natural, bairns part of gear, or others 
* whatſoever, they, or any of them, can 
&« afk, claim, or demand of me, by and 
through my deceaſe, by contract of 
© marriage betwixt my faid ſpouſe and 
% me, former bond of proviſion, or any 
© other manner of way whatever.“ 

Without theſe declarations it might be 
a doubt whether theſe proviſions were be- 
ſides their legal ſhares, or in ſatisſaction 
of them. | 

In caſe one ſhould incline to let them 
draw their legal ſhares, and only to tell 


on the dead's part, and to leave a part of 
i 


it to 
per, 
ſon, 
« thi 
L ce: 
Sp 
aſligr 
1690 


be CC 
{mall 


to aff 
ſwer 


ppoi 


Se 


ror 
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it to ſome of them alſo, it would be pro- 
per, after the bequeathment to ſuch per- 
ſon, to add, and that over and above 
« their legal ſhare of my effects at my de- 
© ceaſe.” 

Special legacies are conſidered as really 


aſſignations, and ſo fall under the ſtatute 
1690, before mentioned, and need not 
be confirmed. Where the dead's part is 
ſmall, and only a few legacies to be left 
to aſtect it, the following form might an- 
ſwer the end, being a /e{tlement without: 
1ppointing executors, 


Settlement affecting Dead's part, 


I A. B. in C. for the affeQion and re- 
zard 1 have to the perſons following, do 
hereby leave and bequeath. to them the 
ſums of money, goods, and effects, after 
pecified, viz. I leave and bequeath to C. 

0 3 D. 
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D. in E. the ſum of — pounds Ster. 
ling, contained in a bond granted by F. 
G. in H. to me, dated » Payable 


„with the whole intereſt due, or 


that may fall due thereon. Item, to H.1, 
in ] my gold fnuft box. Jem, to L. M. 
in O. Pope's Iliad, Milton's Paradiſe Loſt, 
and Oſſian's Poems; the ſaid bond and 
other legacies to be delivered to the faid; 
C. D. F. G. and H. I. immediately after 
my death. And I conſent to the regiltra- 
tion hereof in the books of Council and 
Seſſion, or others competent, therein to 
remain for preſervation ; and thereto con- 
ſtitute 
procurators, &c. In 
witneſs whereof, &c. 


Coduals 


Are in general ſupplements to teſta- 


ments. They are ſometimes neceſlary, as 
where 


ta- 
as 
ere 
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where a perſon has made his teſtament a 
conſiderable time prior to his death, and 
ſome time after he has made it, intends to 
leave a legacy or legacies; other than thoſe 
contained in it, and the teſtament to re- 
main in force, in ſo far as not thereby al- 
tered. - 


Codicil. 


BE it known to all men, by theſe pre- 
ſents, that I A. B. in C. for the love and 
favour I have and bear to E. F. in G. 
bave legated and bequeathed, as I hereby 
legale and bequeath to her, the ſum of —— 
pounds Sterling yearly, during her life- 
time, to be paid to her by C. D. in A, 
whom I have by my latter will and teſta- 
ment, dated the day of 
one thouſand, &c. 'years, regiſtered in 
day of ſaid year, 


appointed my executor ; with which le- 
gacy 
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gacy I hereby expreſsly burden my ſaid 
executor, in the ſame manner as if the 
ſame had been expreſſed in my latter. will 
and teſtament, whereanent I have diſpen- 
ſed, and hereby diſpenſe ; declaring, ne. 
vertheleſs, my latter-will, and the other 
rights and diſpoſitions made by me to the 
ſaid C. B. dated the faid day of 
to ſtand in full force, according 
to the reſpective tenors thereof, except in 
ſo far as they are altered by this preſent 
legacy. (Clauſe of regiſtration for preſer- 


vation, and ſubſcription clauſe, in com- 
mon form.) 

If the principal teſtament is not regi- 
ſtered, the codicil may be written at the 
end of ir, if there is any blank ſpace, and 
expreſled very ſhortly, thus :. 

hereby further legate and bequeatk 
* to E. F. in G. the ſum of —— pounds 
« yearly, during her lifetime, to be paid to 

6 her 
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| © her by the ſaid C. B. my executor, no- 
« minated by the foregoing latter- will and 
© teſtament z declaring the fame to ſtand 
jn full force, except in fo far as altered 


« by this preſent legacy; and I conſent to 


the regiſtration hereof, along with the 
e within latter-will and teſtament. In 
% witneſs whereof, I have ſigned theſe 
e preſents, written on the back ot the 


„ faid teſtament by at C—— the 


day of one thouſand, &c. 
before theſe witneſſes, H. I. and I. K. 
* both my ſervants.? 

Teſtaments are good, if e (i. e. 
vritten and ſigned by the teſtator), and in 
that caſe witneſſes are not neceſſary to 
the ſubſcription : If written by another 
perſon, they are. If the teſtator cannot 
ign his name, one notary ſigning for 
him, before two witneſſes, is fufficient, or 
i miniſter (in his own pariſh) before two 

witneſſes, 
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witneſſes, if a notary cannot convenient! 
be got *®. Teſtaments, if executed where 
men of ſkill in buſineſs cannot be had, are 
valid, though not quite formal, if they 
convey an idea of the teſtator's intention; 
but any general defe& would be fatal to 
them, ex. gr. the witneſſes not ſeeing the 
teſtator touch the pen, in token of his de. 
fire to have it ſigned by the notary-public 
or miniſter ; and, as there is a particular 
form of ſubſcription for perſons who can- 
not write, I have here added it, both in 
Latin and Engliſh, either way being e 
qually good, 


De mandato dicti ſcribere ut 
er uit neſcient. pennamque tang” 

30 = notarius publicus 16 
praemiſſis ſpecialiter regquiſitus S- 

co. ſubſcribd. — — . N. F. 


7 
— 


* C. 133. parl. 8. Ja. VI. 
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At deſire of the ſaid —— - who 
declares he. cannot write, and 
touches the pen, l no- 


tary · public, ſpecially called to the 
premiſſes, do hereby ſubſcribe 
N. P. 


for him. — 


The above is the form uſed by a nota- 
ty. public; and a miniſter has only, in- 
ſtead of notary-· public, to ſay, miniſter of 
the pariſh of 


It may be thought I have deſcended too 


minutely into particulars in this article of 
teſtaments; but miniſters are often called 
to write and ſubſcribe them for perſons 
who cannot write, and have had but little 
opportunity of being acquainted with the 
forms which are indiſpenſably neceſſary; 
and there are very ſenſible men who, by 
proper helps, may be capable of making 
out their own wills, who cannot do it 

without 
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without ſuch helps, though the caſe ſhould EW 
be ever ſo neceſlary. | | ar 1 
A teſtament, where it is in part drawn rf 
up in the ſtile of a deed inter vivos, ſuch "IG 
part of it may contain a ſettlement of he. TH 
ritage, though executors ſhould be named IB 
in the teſtamentary part, or heritage may MY 
be ſettled in a. teſtament, provided the "A 
words « vive, grant, Mign, and diſpcne,” abet 
are put in place of “ legate and bequeath,” Mi 
and it be written on ſtamped paper, and Ko 
not executed on death-bed; and theſe «fed 
words, legate and bequeath, mult never be "Hr 
put into conveyances of any thing 20 Is bs 'th 
heritable. Where the ſubjects pertaining "Wl 
to a perſon conſiſt partly of heritage, as wo 
bonds ſecluding executors, tacks, &c. as wobab 
well as moveables, ten, © 
General Diſpyſitions be ben 

Are moſt frequently made, burdening ject 


the perſon in whoſe favours the diſpoſition 
is 


of the 
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( is made, with particular ſums to particu- 
lar perſons; and theſe general diſpoſitions, 
o far as concern the moveables left, are 
incomplete rights without confirmation; 


but exclude the preſumption of vitious in- 
tromiſſion 3 which is the unwarrantable 
intermeddling with the effects of a perſon 
deceaſed, without the order of law, and 
ſubjects the perſon ſo intermeddling in 
payment of the debts of the deceaſed. 
Formerly, the ſmalleſt intromiſſion ſub- 
jected the perſon intromitting, ſuch as 
wearing the perſon deceaſed's hat or cane; 
but the law has now departed from that 
ngour ; and where the thing intromitted 
zich is of trifling value, or proceeds on a 
probable title, or is by the wife or chil- 
ten, in order to preſerve the goods for 


te benefit of thoſe concerned, it does not 
ing 


| uje& the perſon or perſons in payment 
ion 


the deceaſed's whole debts. The ne- 
P ceſſity 


13 
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ceſſity of confirmation may be exclude 


in general diſpoſitions in the ſame man. add 
ner as in teſtaments. dy 1 
A form of ſuch general diſpoſition fol. bill 
lows. or a 
with 

General Diſpoſition, of tl: 

1 A. B. in C. for the love, favour, and "a 
alfection which I have and bear to C. B“ 
my eldeſt fon, and for other weighty cau- m 
ſes and conſiderations me hereto moving, —_ 
do, by theſe preſents, with and under the alſo | 
burdens and reſervations under-written, on 
give, grant, alienate, diſpone, aſſign, and ”_ 


make over to, and in favours of the faid 
C. B. his heirs, executors, and aſſignecs 
whatſoever, all and ſundry goods, ge! 
debts, ſums of money, houſehold. plenilh- 
ing, corns, cattle, and whole other move- 
able goods and gear, of whatever kind 


and denomination the ſame be, that {bal 
| be 


with; 
all m. 
expen 
with 

D. B. 


led 
an. 
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be pertaining and belonging, or due and 
addebted to me at the time of my death, 
by whatever perſon or perſons, by bonds, 
bills, decreets, accompts, promiſſory notes, 
or any other manner of way whatſoever, 
with the whole grounds and inſtructions 
of the ſaid debts, and all that has follow- 
ed, or may follow thereupon ; and in like 
manner, all and ſundry lands, heritages, 
tenements, heritable bonds, adjudications, 
tacks, and whole other heritable ſubjects 
alſo pertaining and belonging to me at 
the time of my death, with the whole 
rights, title-deeds, and ſecurities of the 
ſaid heritable ſubjeQs, grounds thereof, 
and whole clauſes therein contained (a); 
with and under the burden of payment of 
all my juſt and lawful debts, death-bed 
expences and funeral charges; and alſo, 
with and under the burden of paying to 
D. B. my fecond ſon, the ſum of ſeventy 

off pounds 
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pounds Sterling, and to E. and F. B.“, 
my daughters, the fum of fifty pounds 
Sterling each, as their ſhare cf the ſub. 
jects above conveyed; and failing any of 
the ſaids D. E. and F. B.'s by deceaſe 
before uplifting the ſaid ſums, to the ſur. 
vivors or ſurvivor, the ſhare of the perſon 
ſo deceaſing equally among them ; the 
one half of the aforefaid three principal 
ſums payable at my death, and the other 
half at the end of one year thereafter, to- 
gether alſo with the due and. ordinary an- 
nualrent of the ſaid three principal ſums 
from the time of my death, and thereafter 
ay and while payment of the ſame, with 
one fifth part of the ſaid principal ſums of 
penalty in caſe of failzie (b) ; reſerving 
always to me my liferent. right and uſe of 
the ſubjeQs above diſponed, during all the 
days of my lifetime ; and full power, fa- 
culty, and liberty to alter theſe preſents, 


1 


in w] 
life, 

gatin; 
and 

above 
of th 
minat 
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in whole or in part, at any time in my 
life, and even upon death- bed. Surro- 
cating and /ub/tituting the ſaid C. B. with: 
and under the burdens and reſervations 


abore written, in my full right and title 


of the premiſſes, and whom I hereby no- 
minate and appoint: to be my ſole executor, 


with full power to him, and his foreſaids, 


immediately. upon my death, to intromit 
with the ſubjects hereby conveyed, re- 


ceipts, diſcharges, and conveyances, to 


grant, that ſhall be ſufficient to the recei - 


vers, compone, tranſact, and agree there«- 


ment, and generally every. other thing a- 
nent the premiſſes to do that I could have 
done myſelf while in life; but declaring, 
that any liſt: or inventory of my perſonal. 
eſtate above mentioned, that ſhall be ſub- 
leribed by me at any time in my lifetime, 
a8 relative hereto, ſhall be taken and deem - 
ed as a part hereof, and exclude the ne- 

P 3 cellity. 
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ceſſity of confirmation (c). And moreover, 
conform to the powers velted in me hy 
law, I hereby nominate, conſtitute, and ap. 
point G. B. in H. M. V. in R. and O. R. 
in S. to be tutors and curators to ſuch of 
my children as ſhall be minors at the tine 
of my death, any two of whom a quo- 
rum; declaring, that they ſhall not be 
liable for omiſſions, but for their own ac. 
tual intromiſſions in the execution of the 
faid office, and not jointly. for one ano- 
ther; and I conſent to the regiſtration here- 
of in the books of council and ſeſſion, or 
others competent, therein to remain for 
preſervation, and, if needful, that all exe. 
cution neceſſary, in form as effeirs, pals 
hereon, and thereto conſtitute 

| my procu- 
rators, &c. In witnels, &c. &c. 


This muſt be written on ſtamped paper; 
In 
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In caſe the perſon making ſuch general 
Gſpolition have a wife, and is bound by 
contract of marriage to pay her an annu- 
ity, and has granted bonds of proviſion to 
the younger children, it will be neceſſary, 
inſtead of what is in the preceding form 
betwixt the letters (a) and (6) to put in 
what follows: Providing always, that the 
{ſaid C. B. my ſon, ſhall be bound and 
* obliged, as by acceptation hereof he 
* dinds and. obliges himſelf, his heirs, ex- 
* ecutors, and ſucceſſors, to pay all my 
* juſt and lawful debts, childrens provi- 
' ons, funeral. charges, legacies, and es» 
very other debt that I ſhall be juſtly 
* relting and awing at the time of my 
death, and to perform all engagements 
by contract, or otherwiſe, that I ſhall be 
bound in at the time; reſerving to J. L. 
© my well- beloved ſpouſe, ſuch ſhare of 
my ſaid moveables as are already dif- 

| * poned 
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© poned to her, or may be diſponed W 
© her, at any time hereafter, which the 
« ſaid C. B. binds and obliges him, and 
« his foreſaids, to warrant at all hands, 
« and againſt all deadly, and to free and 
© relieve her of all debts, and incumbran. 
* ces whatſoever, that may in any ways 
© affect the ſame, and particularly, without 
© prejudice to the ſaid generality, the ſail 
C. B. binds and obliges him, and his fore. 
© ſaids, to content and pay to the ſaid |, 
L. my beloved ſpouſe, the liferent pro- 
* viſions granted by me to her in the con- 
tract of marriage betwixt her and me, 
© or of fuch liferent proviſion as ſhall be 
© made by me in her favours, at any time 
© in my life; and alfo, to content and pay 
© to D. B. my ſecond ſon, the ſum of — 
© and to E. and F. B.'s my daughters, the 
«* ſum of each, provided to them 


© by bonds of proviſion of this date, ſub- 
6 ſcribed 
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ſeribed by me, or ſuch other ſums as I 
© ſhall hereafter provide them in by any 
© ſubſequent deed, and that at the terms 
© and on the conditions preſcribed by the 
aid bonds of proviſion, or any other 
ſecurity to be hereafter granted by me 
© to them, with and under which expreſs 
proviſion, burden, and reſervation, theſe 


* preſents are granted by me, and accepted 
' by the faid C. B. and no otherwiſe.” 


Reſerving, &c. ſurrogating, &c. with and 
under the proviſions, burdens, and reſer- 
rations above written, in my full right, &c. 
In this caſe, where the proviſions to the 
children are in ſeparate writings, it would 
de ridiculous to inſert the above clauſe of 
nomination of tutors and curators, you. 
may in that caſe leave out what is between 

ktter (c) and the clauſe of regiſtration. 
| ſhall, in the next place, give you the 
brm of bonds of proviſion, and ſome few: 
other 


{8 
of 
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other writings relating to the ſettlement 
of people's affairs. 


Simple Bond of Proviſion to one Child, 


I A. B. in C. for the love, favour, and 


affection I have and bear to D. B. my fon, 
bind and oblige me, my heirs and ſucceſ- 
ſors, to make payment to him, his heirs 


and aſſignees, of the ſum of one hundred 


pounds Sterling, and that at the firſt term 
of Whitſunday or Martinmas after my 
death, with twenty pounds Sterling of pe- 
nalty and liquidate expences in caſe ot 
failzie, and legal intereſt of the ſaid prin» 
cipal ſum yearly, termly, and proportion- 
ally thereafter, during the not: payment; 
and conſenting to the regiſtration, &c. 
Bonds of proviſion are alſo written on 
ſtamped paper. 
; Band 


ON 
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Bond of Proviſion to a Man's Younger 
Children, 


I A. B. in C. for the fatherly love and 
affection I have and bear to D. E. and F. 
B.'s, my younger children, hereby bind 
and cblige me, my heirs, executors, and 
ſucceſſors whatſoever, to make payment 
to my ſaid children of the reſpeclive pro- 
viſions under written, viz. to the ſaid D. 


B. the ſum of pounds; to the ſaid E. 
B. the ſum of pounds; and to the ſaid 
F. B. the ſum of pounds, all Sterling; 


and that at the firſt term of Whitſunday 
or Martinmas next after they attain to 
their reſpective ages of ſeventeen years, 
or their lawful marriage, which of the 
two ſhall firſt happen, with a fifth part 
more of their reſpective proviſions of pes» 


nalty, and liquidate expences, in caſe of 
failzie, 


4 
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chal 
mon 


failzie, together alſo with the due and or. 
dinary annualrents of the ſaid principal 
ſums, yearly, termly, and proportionally, 
during the not payment, after the reſpec. 


ther 
caſe, 
ſo af 
ved 1 
paym 
provi 
bond 
as it 1 
red, 

this p 


tive terms thereof above written; and! 
bind and oblige me, and my foreſaids, to 
educate, aliment, and maintain the aids 
D. E. and F. B.'s, according to their (ta. 
tion and rank in life, until the reſpective 
terms of payment of their ſaid proviſions; 
and it is hereby declared that the above 
ſums ſhall be in full ſatisfaction to the 
ſaids D. E. and F. B.'s, my children, of 
all bairns part of gear, portion- natural, 
legitim, executry, legacies, or any other 
thing whatſoever they, or either of them, 
can aſk, claim, or demand, by or through 
my deceaſe, or that of J. L. their mother, 
whenever the ſame may happen; declaring 
alſo, that, in caſe I ſhall happen to aſſign 
bonds to the ſaids D. E. and F. B.'s my 

children, 


ſions 
of ſex 
yet, 1 
hall 
the ſai 
awful 
the po 
ceaſing 
the ſu1 
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children, or either of them, or to lend out 
money, and take ſecurity in their, or ei- 
ther of their names, then, and in that 
caſe, the ſums contained in the ſaid bonds 
ſo aſſigned, or in the bonds to be concei- 
ved in their favours, ſhall be imputed in 
payment of ſo much of their reſpeQive 
proviſions above written, and this preſent 
bond ſo far extinguiſhed ; providing alſo, 
is it is hereby expreſsly provided and decla- 
red, that although, by the conception of 
this preſent bond, their reſpective provi- 
ſons be payable at their reſpective ages 
of ſeventeen years, or lawful marriage; 
yet, if any of my ſaid younger children 
hall happen to die betore they arrive at 
the ſaid age of ſeventeen years, or their 
awful marriage, then, and in that caſe, 
the portion of the child or children, ſo de- 
caſing, ſhall fall, accreſce, and belong to 
the ſurvivors or ſurvivor of my children, 


Q equally 
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equally among them ; and, in caſe of any 
my ſaid younger children ſhall happen to 
die during their minority unmarried, tho 
after the age of ſeventeen years, the por. 
tion of the child fo deceaſing ſhall alſo 


fall, accreſce, and belong to the ſurvivors | 


or ſurvivor of my ſaid children, without 
prejudice to my ſaid younger children, or 
any of them, to aſſign, diſpoſe, or teſt up. 
on their reſpective portions above written, 
after their arriving at the ſaid age of ſe. 
venteen years, or their lawful marriages, 
though not arrived at the age of twenty. 
one years complete. Upon all which ex. 
preſs proviſions and conditions above writ- 
ten, theſe preſents are granted allcnarly, 
and no otherwiſe ; reſerving always ful 
power to me, at any time during my lite, 


and even on death-bed, to alter, innovate, 


or change this preſent bond, and to aug- 


ment or diminiſh the ſaid proviſions at 
pleaſure, 


T : 
tract | 
L. da 


1 fo 
ho! 
or. 
alſo 
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at 
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pleaſure, and that by a writing or decla- 
ration under my hand, which is hereby 
declared ſhall be ſufficient for that effect; 
but, in caſe I ſhall not happen to alter the 
ſame, and that it ſhall be in my cuſtody 
at the time of my death undelivered to 
my ſaid children, or any perſon for their 
behoof, I hereby declare the ſame ſhall 
have the effect of a delivered evident, with 
the not delivery whereof ! hereby diſpenſe 
for ever; and conſent to the regiſtration, 
&, for preſervation, &c. 


Bond of Proviſion to Younger Chil- 
dren, in implement of Contract of 
Marriage, 


I A. B. in C. conſidering that, by con- 
tract of marriage entered into between J. 
L. daughter of W. L. in M. and me, da- 


Q 2 ted 
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ted the ——— day of: „one thou. 
ſand, &c. years, I obliged myſelf, my heirs 
and ſucceſſors whatſoever, to pay to the 
child or children to be procreated betwixt 
me and the ſaid J. L. the ſum of ——. 
pounds Sterling, and that at the firſt term 
of Whitſunday or Martinmas after my de. 
ceaſe; reſerving power to me to divide the 
faid ſum among my ſaid children, as I 
ſhould think proper, by a. writing under 
my hand, as the ſaid contract of marriage, 
containing ſeveral other clauſes, bears; 
and being deſirous to ſettle and divide the 
faid proviſions by the proportions follow. 
ing, do hereby bind and oblige me my heirs, 
exccutors, and ſucceſſors whatſoever, &c. 
(as above) and that at the faid firſt term 
of Whitſunday or Martinmas after my de- 
ceaſe (a) with —— money of penalty and 
liquidate expences in caſe of failzie, to- 
gether alfo with the due and ordinary an- 
nualrents, 


nual! 
me, 

and 
ſums 
that, 
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nualrents, &c.; and I bind and oblige 
me, and my foreſaids, to educate, &c.; 
and it 18 hereby declared, that the above 
ſums ſhall be in full, &c.; declaring alſo, 
that, in caſe I ſhall happen to aſſign bonds, 
&, ; provided alſo, as it is hereby ex- 
preſsly provided and declared, that, in caſe 
any of my ſaid children ſhall happen to 
lie after my deceaſe, during their minori- 
ty, unmarried, the portion of the child or 
children ſo deceaſing, ſhall fall, accreſce, 
and belong, to the ſurvivors or ſurvivor of 
uy children, equally among them, with« 
out prejudice to my ſaid children, or any 
of them, after the term of payment, to af. 
gn, difpoſe, or teſt upon their reſpective 
portions above written, though not arri- 
ed at the age of twenty one years com- 
plete; upon all which expreſs proviſions, 
le.; reſerving, &c. (as above). 


The contract ſometimes bears the pay 


Q 3 ment 
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ment of the childrens proviſions to he 


& at the firſt term of Whitſunday or Mar. 
* tinmas after the deceaſe of the ſaid |, 
L. and me, the longeſt liver of us two,” 
which will make a trifling variation in the 
term of payment of the proviſion, if the 
wife is not dead at the time of granting 
the proviſion; in which caſe the above 
will anfwer; in the other, it is only at 
letter (a), And the deceaſe of the ſaid 
% J. L. the longeſt liver of us two.“ The 


obligation for aliment being till the term 


of payment, makes it little worſe for the 
children. 

In caſe the perſon making ſuch prov 
ſtons thinks of enlarging the proviſions, 
he may firſt narrate the contract, and after 
the word bears, add,“ And ſeeing that the 
“ foreſatd ſum of pounds Sterling is 


« by far too ſmall a proviſion for my ſaid 


« children, and nowiſe ſuitable to their 
6 ſtation 
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« ſtation and rank in life, and that it is my 
intention not only to implement the ob- 
« ligations incumbent on me by the ſaid 
contract of marriage, but alſo to provide 
* mychildren in ſuitable proviſions: There- 
© fore, do hereby bind and oblige me, &c. 


Bond of Annuity to a Wife. 


Where there has been no contract of 
marriage between the huſband and wife, 
ſettling an annuity upon her in caſe of 
her ſurviving him, and he wants to pro- 
vide her in one, and it is more agreeable 
to the inclination of parties that. this be 
done by a ſeparate deed. than in a gene- 
ral diſpoſition. to the. eldeſt ſon, the fol- 
lowing form will ſerve the purpoſe. 

I A. B. in C. confidering that there has 
deen no contract of marriage between me 

and 
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and J. L. my beloved ſpouſe, or no pro- 
viſion made for her in the event of her 
furviving me; therefore, I hereby bind and 
oblige me, my heirs and ſucceſſors whatſo- 
ever, in the event foreſaid, to pay to the 
faid J. L. an yearly annuity of 
pounds Sterling, and that at two terms in 


the year, Whitſunday and Martinmas, by 
equal portions, beginning the firſt term”; 
payment thereof at the firſt of theſe terms 


which ſhall happen after my deceaſe, and 


ſo forth yearly and termly thereafter du- 


ring her life time, with money fore- 
ſaid of penalty and liquidate expences for 
each term's failzie, and annualrent of the 
ſaid annuity from and after the reſpeQve 
terms of payment, during the not pay- 
ment thereof : As alſo, | bind and: oblig: 
me, and my foreſaids, in the foreſaid 
event of the ſaid J. L. ſurviving me, to 
make payment to her, in lieu of mourn- 

ings, 
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ings, of ——, and that at the firſt term 
of Whitfunday or Martinmas after my 
deceaſe, with like money of liqut» 
date penalty in caſe of failzie, and annual. 
rent thereafter during the not payment. 


And moreover, in the event foreſaid, I 


hereby diſpone, aſſign, and make over to and 
in favours of the ſaid J. L. one half of all 


my houſehold furniture and pleniſhing, of 
whatever kind or ſpecies the ſame be, and 
that free of all debts or burdens whatever; 
with power to her, immediately upon my 
deceaſe, to intromit with, and diſpoſe up- 
on, the ſaid half of the foreſaid moveables 
which proviſions before mentioned, made 
in favours of the ſaid J. L. ſhe hereby ac- 


cepts of, in full payment and ſatisfaction 


cf all terce of lands, third or half of move- 
ables, and every other thing which ſhe 
can claim in and by my deceaſe, unleſs I 
hould at any time hereafter think fit to 


make 
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make further proviſions in her favour; 
and I conſent to the regiſtration hereof, 


&c, for preſervation, &c. No 
Nomination of Tutors and Curators. : 

| | and 
Having been thus full upon the tran. with 
miſſion of the property of means and e:- iy! 
fects from the dead to the living, I come Wc 
now to nomination of tutors and curators, WF ,. 1 
which is a power alſo inherent in a tella- 5 


tor, or diſponer by diſpoſition to take el. e B. 
fect after death, to name perſons to ma. r., | 
nage, or aſſiſt in the management of ſuch 10. 
means and effects, till the perſons veſted 


durin 
in the property of them be capable of ma- * 
naging them themſelves; and this power WF 
muſt be exerciſed ſixty days preceding the tree r 


death of the perſon making ſuch nomina- u dece 
tion, to have its full effect. 


ir ſury 


Nomination, 
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Nomination, by a Father, of Tutors 
and Curators to his Children, 


I A. B. in C. conſidering that J. B. R. B. 
and W. B. my children, may happen to be 
within the years of pupillarity and mino- 
rity at my deceaſe, and repoſing full con- 
fidence in the fidelity and friendſhip of 
the perſons after named, do therefore here- 
by rominate and appoint J. L. my ſpouſe, 
C. B. in A. my brother-german, D. E. in 
F.; G. H. in J.; and J. K. in L. to be 
tutors and curators to my ſaid children 
during their reſpective pupillarities and 
ninorities; declaring any three of the ſaid 
tutors and curators to be a quorum while 
bree remain; and, failing that number, 
ty deceaſe or non · acceptance, the ſurvivor 
or ſurvivors of thoſe who ſhall accept (a); 

with 
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with full power to the ſaid tutors and 
curators, or their quorum foreſaid, to 
manage the whole means and eſtate, and 
direct the education of my ſaid children, 
during their ſaid pupillarities and mino. 
rities, and to intromit with, and uplift 
their fortunes and proviſions, or ſuch 
part thereof as they ſhall ſee neceſſary, and 
employ the ſame for their utility and pro- 
fit, in terms of the ſettlements made, or 
to be made, by me thereof, and to appoint 
factors, with reaſonable ſalaries, for whom 
they ſhall be no further accountable than 
that they were held reſponſible at the time 
of their appointment ; and, generally, eve- 
ry other thing to do concerning the pre- The 
miſſes, as freely in all reſpects, as any tu- ¶ min 
tors or curators may do by the laws of 
Scotland. Provided and declared always, 
that the ſaid tutors and curators ſhall not 


be liable for diligence, or for omiſſions 1 
any 
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any ſort, nor jointly for one another, but 
only each for his or her own aQual intro- 
miſſions; and I conſent to the regiſtration 
hereof, &c. for preſervation, &c. 


The following clauſe is ſometimes added 
at letter (a): The ſaid ——, while in 
„lite, being always one, and fine qua non,” 
Without this-perſon's concurrence, in this 
caſe, no act is valid. The office of a fe- 
male tutor or curator falls by her mar- 
rage; ſo, if the wife is named ſine qua 
wn, it will be neceſſary to ſay, © while a 
* midow, and in life, &c. 


Though the perſon making the above 
nomination ſhould not live 60 days after, 
it would ſtill be effectual, ſimply as a no- 
mination with regard to the tutor, if they 
nclined to accept; but not to free them 
tom omiſſions, or diligence, or being li- 

R able 
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able for one another. It is thought it 
would not be effectual as to the curators, 
as the father, before the a& 1696, has no 
power of naming curators to his children; 
and the act makes the two offices very di. 
ſtinct as to the acceptance; they might 
accept as tutors, and decline as curators; 
and mentions the curators to be named 
in liege pouſtie, (or 60 days preceding the 
perſon's death nominating them). The 
tutor, in this caſe, would be in no worle 
ſituation than a tutor of law, or dative, to 
be after taken notice of, and the nomina- 
tion would ſave the expence of ſerving 2 
tutor of law, or procuring gifts of tutory- 
dative; and, unleſs the tutor made ſome 
glaring miſbehaviour, it would be wrong 
in the heir to put him to any trouble or 
inconvenience, merely becauſe the father 
had not lived a few days longer. 


It 
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If the minor inclined to continue the 
perſon ſo nominate by the father within 


the 60 days as curator, it might be proper 


to make a nomination or choice of him, 
on arriving at the age of 14, in the ſame 
way as any other perſon he would chooſe; 
although, in practice, curators named by 
the father on deathbed will-be allowed to 
at, unleſs the minor chooſes other cura- 
tors; particularly, if, along with this per- 
ſon, he meant to conjoin other perſons in 


the curatory, it would be neceflary to in- 


fert him, as well as the reſt, in the nomi- 
nation. 

Where there is no nomination, there is 
room for a tutor of law; and the neareſt 
male relation, on the father's ſide, to the 
minor, of 25 years of age, or upwards, is 
preferred; but the cuſtody of the perſon 
ij given to the mother, while a widow, 
until the pupil be ſeven years old, and 

R 2 failing 
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failing her, to the next relation on the 
mother's ſide, the law judging the perſon 


exec 
who is next entitled to the eſtate more 
likely to be diligent in preſerving the e. tors 
ſtate than the life of the perſon who ſtands I nten 
between him and it, If the tutor of lav Hot cu 
inclines to accept, he mult ſerve upon an I nons 
inqueſt of 15 ſworn men, on a brieve d. Win, 
reed to a judge ordinary, as ſheriff, ſtew. before 
ard, or magiſtrate of a borough. If he ind { 
let year and day elapſe, any perſon, by place 
applying, may be named tutor- dative. A Hnomir 
ſummons is iſſued from the exchequer for tors; 
citing two of the neareſt of kin on the fa cept, 
ther's fide, and two on the mother's, which Wkcautio 
being executed, and no objection lodged WMxtra 
by them, a gift of tutory-dative 1s procu- 
red from the Barons of Exchequer ; it Nam. 
leaſt, ſuch gifts are null without their con- 
ſent to the gift, or declaration that the) FC. 


bave A. B. 
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have no objedtion to it, if no ſummons be 
executed. | 

Where there is no-nomination of cura. 
tors by the father, the minor, when he 
intends to put himſelf: under the direction 
of curators, muſt raiſe and execute a ſum- 
mons, citing at leaſt two of his next of 
kin, and all. others edictally, to appear 
before his own. judge-ordinary, to hear 
and ſee curators given, At the time and- 
place of appearance, he offers a formal 
nomination of thoſe he intends for cura- 
tors; ſuch of them as are willing to ac- 
cept, muſt ſign an acceptance, and find 
caution, upon which an act of curatory is 
extracted. 


Vemination o Curators by a Minor. 


C. B. eldeſt lawful ſon of the deceaſed 
1. B. of C. do hereby declare, that L have 
R 3 attained 
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attained to the age of fourteen years com. 
plete, and am under twenty-one years; 
and J hereby nominate and make choice of 
Mrs J. L. alias B. my mother, widow of 
the ſaid A. B. G. H. merchant in G. and 
H. J. writer there, and the ſurvivors or 
furvivor of them three, to be my curators 
during my minority, declaring any two of 
them to be a quorum, while two of their 
number remain in life; and alſo declaring, 
that they ſhall not be liable for omiſſions 
or for diligence, nor jointly for one an- 
other, but only each of them for his or 
her own actual intromiſſions. In witre; 


whereof, theſe preſents are written by 
, and ſubſcribed by me it 
, one 


, the day of 
thouſand, &c. years, before theſe witnel 
ſes, &c. 

Both tutors and curators muſt, previous 
to their adminiſtration, make judicial in- 
yentorics 


ies 


/ 
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ventories of the minor's whole eſtate, 
whether conſiſting of heritage, bonds, or 
moveable effects. This inventory muſt 
de ſigned by them and the next of kin 
before the minor's judge ordinary, one 
duplicate to be kept by the tutors or cu- 
rators themſelves, another by the next of 
kin on the father's fide, and a third by 
thoſe on the mother's. If afterwards any 
other eſtate or effects come to their know- 
ledge, they muſt add it to the original 
inyentory in two months, obſerving the 
ſame forms. If the next of kin refuſes to 
concur, they are cited before the judge- 
ordinary, that he may decree their con- 
currence; and if they fail to compear, the 
inventories are made up at the ſight of 
the judge, who alſo muſt, in that caſe, 
lign the three duplicates. When the tu- 
tor or curator is himſelf one of the next 
of kin, he muſt cite the two on father and 

mother's 
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mother's ſide, who are next in degree af. 
ter himſelf to the minor. 


A 1690, c. 26. anent Confirmation of 
Teftaments before mentioned. 


cc. Our Soveraign Tord and Lady, the 
“King and Queen's Majeſties, and three 
«eſtates. of parliament, conſidering the 
« great vexation occaſioned to their Mas 
« jeſties leidges by commiſſars and their 
«clerks, fiſcals, and officers, charging 
ie them to confirm the teſtaments of their 
t deceaſt relations, do hereby. diſcharge 
« and forbid, in all time coming, all 
e commiſlars, and their fiſcals, clerks, 
_ & and officers, to charge, purſue; or re- 
tc quire any perſon to confirm the teſta. 
&. ment, or give up inventory of the goods 
4 of any other perſons defunct, except at 


te tlic inſtance of the relict, bairns, neareſt 
« of 
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« of kin, and their tutors and curators, 
« or of a creditor ; declaring all charges, 


« purſuits, and executions, otherways 


« made and given, to be void and null. 
« And further, their Majeſties, with con- 
« ſent foreſaid, declare, that, where ſpe- 
cial aſſignations and diſpoſitions are 
« lawfully made by the defunct, though 
« neither intimate nor made public in his 
© lifetime, they ſhall be yet good and va- 
« lid rights and titles to poſſeſs, bruik, 
* enjoy, purſue, or defend, albeit the 
« ſums of money, or goods therein con- 
* tained, be not confirmed; without pre- 
* judice always to the competition of ere · 
* ditors and others, and of their rights 
"and diligences as formerly, before the 
making hereof.” 
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Teflaments, 


Act 1584, c. 133. whereby it is fla- 
tute that Miniſters ſull not be jud- 
ges, nor exerce any uther ordinar 
"office that may abſtra them fra 
their office, 


„„ Tu Kingis Majeſtie, and his three 
« eſtaites aſſembled in this preſent parlia- 
ce ment, earneſtly deſirous that all his lo. 
« vying and gude ſubjectes ſall be faithful. 
& he inſtructed in the doctrine of theit 
« ſalvation, and that the miniſters of God's 
« word and ſacrament may the better and 
© mair diligently attend upon their awen 
te charges and vocation: Therefoir ſtatutis 
% and ordainis, that all the ſaidis miniſters 
« fall faithfullie await thereupon, to the 
© comfort and edification of the flocks 
committed unto them; and that none Bef 


& of them preſently being in that function, had re 
| 6 gr 
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« Or that ſall be admitted theirto in time 
« cumming, fall in onyways accept, uſe, 
« or adminiſtrate ony place of judicature 
in whatſumever civil or criminal cauſes, 
nocht to be of the Colledge of Juſtice 
© commiſſioners, advocates, court clerkes, 
* or notaris, in ony matters, (the making 
« of teſtaments onely excepted), under 
« the pain of deprivation fra their bene- 
* fices, livinges, and function: And gif 
* they failzie herein, being called, tried, 
*and adjudged culpable be their ordi- 
* nars, or be the King's Majeſtie's com- 
* miſtioners in eccleſiaſtical cauſes, they 
* all then tine their ſaidis benefices and 
* livinges, and uthers qualified perſones 
* all be preſented and provided thereto, 
"4 gif they were naturallie dead.“ 
Before the reformation the eccleſiaſtics 
ud rendered the office of a notary ſcarce- 


ly 
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ly worth holding by any perſon but then. 
ſelves. The ſpiritual notaries appointed 
by the Pope having pretended a right to 
practiſe both in matters civil and ſpiritual, 
whilſt they excluded the lay notaries ap. 
pointed by the King from all ſpiritual af. 
fairs; under which deſcription they con. 
trived to include almoſt every part of tl: 
office. It alſo required ſome degree o 
learning, and the clergy were almoſt the 
only learned perſons. Many of the eſta 
bliſhed clergy being notaries, the mean. 
ing of this act, therefore, ſeems to har? 
been, that none of theſe clergymen who, 
prior thereto, were admitted notaries, ot 
might afterwards admit, ſhould uſe tha 
office, except in the caſe of teſtaments; 
not to confer the right of acting as nota- 
ries, in that caſe, on miniſters not admit 


ted notaries ; but it happened, as might 


have been expected, that ſcarce any of 
them 
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them were afterwards admitted, this being 
ſo ſmall a part of the office; Their right 
at preſent tb act in that capacity in teſta. 
ments, ſeems to be founded on the prac- 
tice occaſtoned by the urgency of the caſe, 
rather than on the foreſaid act of parlia. 
ment, 
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„ VII. 


Contracts of Marriage. 


Y marriage, a ſociety is created be. 

tween the married pair, which draws 
after it a mutual communication of their 
civil intereſts, in as far as is neceſſary for 
maintaining it, which is called a commu: 
nion of goods, and which laſts while the 
marriage is undiſſolved by death or di- 
vorce. Heritable rights are not brought 
under the communion of goods, ſuch as 
a land eſtate, or bonds bearing intereſt. 
It is only moveables, or the yearly pro- 
duce of heritable ſubjects during the mat- 
riage, that become common to huſband 
and wife. Though theſe goods are a com- 


mon ſtock, yet the huſband has the ſole 
right 


righ 
hic 
they 

the g 
mart 
trans 
acqu 
alligr 
eſtate 
as to 
reler\ 
marri 
lis ri 
above 
ted cl 
wife. 

petua 
can p 
the hi 
tight 

racked 


Contracts, &c. 207 


right of management, called us mariti, by 
which he can ſell or give them away, and 
they are affectable by his debts; ſo that 


the goods brought by the wife are, by the 


marriage, without any other conveyance, 
transferred to the huſband ; and this right 
acquired by the huſband is equal to an 
alignation. But a perſon conveying an 
eſtate or effects to the wife, may do it ſo 
as to exclude this right; or the wife may 
reſerve her right entire by contract of 
marriage, in which the huſband renounces 
lis right in whole or in part. From the 
above communion of goods are excep- 


ted clothes and jewels pertaining to the 


vife, The huſband, by marriage, is per- 
petual curator to the wife, ſo that no ſuit 
can proceed againſt her, without calling 
me huſband for his intereſt. The above 
tight is burdened with any debts con- 
rated by the wife prior to the marriage, 

8 2 and 
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and it is the huſband only who ts liable in 
perſonal diligence; for the wife, during 
the marriage, is free from all ſuch dil. 
gence. | 

T have formerly treated of the proviſions 
which the law altows to widows and chil. 
dren; under the head of Teſtaments, { 
far as they relate to moveables ; and here 
T ſhall: make a few obſervations on legal 
proviſions, relating to heritage, where no 
contract is made. The widow in that cafe 
is entitled to a third of the rents or year- 
ly produce; and if there is one widow 
who draws this, and there happens to be 
a ſecond widow before the firſt widow 
death, this laſt is entitled to a third of the 
remaining two thirds till the death of the 
firſt, after which ſhe gets the full third, 
and the heir the-full two thirds, as where 
there was no other widow. This right of 


the wife's to a third of the rents or year- 
product 


prod 
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roduce of lands, as alſo of infeftments of 
:nnualrent and other heritage wherein. 
the huſband was iafeft, is called terce, 
which, if ſhe does not claim in her life- 
time, her heir or executor cannot after 
her death; and it is reſtricted by every 
thing that diveſts the huſband of the fee, 
ſo far as it extends; but a diſpoſition, or 
heritable bond, without infeftment taken 
on it, does not affect the terce. She can» 
not be ſerved to her terce, but of the ſubs 
jects whereof the huſband ſtood infeft ; 
and if the huſband omitted to obtain him« 
ſelf infeft in his lands, ſhe muſt in that 
caſe raiſe an action for it. 

The huſband, on the other hand, by the 
courteſy of Scotland, liferents all the wife's 
heritage in which ſhe was infeft, if there 
was a child of the marriage born alive; 
but a marriage of the longeſt continuance 


gives no right without iſſue, and he is 
83 ſubjected 
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fubjected to the yearly intereſt of the debt: 
upon bond, in the fame way as while the 
marriage ſubſiſted. It is only a continu. 
tion of the jus mariti, or a right of admi. 
niſtration to the heir or heireſs. If the 
eſtate gives a qualification, he can vote for 
a member of parliament. The law being 
fo careful to provide all parties, it ſeems 
ſtrange ſo. many contradts ſhould: be uicd 
in practice, particularly with perſons pol- 
. feſſed: of heritage; for more diſputes have 
ariſen relating to the meaning of contracts 
of marriage, than as to the legal proviſions 
where there were no contracts; and it i» 
to be obſerved, that theſe legal proviions 
enly take effect where there is none; for 
a contract, however abſurd, is the rule of 
judgment in caſe of diſpute. Indeed, where 
there-is any danger of the huſband failing 
in his circumſtances, it is better to havea 
contract; as the proviſions in contracts ef 
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marriage in favours of the wife are conſi. 
dered as onerous in a diſpute with eredi- 
tors, and where ſhe is infeft in her joins» 
ture, it will be effectual in the ſame man- 
ner as any other debt ſecured by infeft · 
ment, unleſs ſhe conſent to the huſband's 
ſecurity on the lands granted to poſterior 
creditors, 
The proviſions in contracts of marriage 


in favour of heirs of the marriage cannot 
be hurt by gratuitous deeds ; but the fa» 
ther may contract debt or ſell the ſubject, 
unleſs where he has obliged himſelf to in» 
left the heir in the lands, on make pay» 
ment of the ſum provided againſt a day 
certain, or when the heir attains a certain 
age; or if the father be reſtrained from 
contracting debt; for ſuch rights when 
perfected by infeftment, or ſecured by in- 
kibition, are effectual againſt the poſteri- 
or deeds of the granter, though onerous, 

| | But 
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But theſe obſervations concerning heti. 
tage I only make in- paſſing, as I do not 
mean to enter into all the intricacies of 
ſettlements relating to it, where it is ge. 
nerally found convenient to have a man 
of buſineſs, | 
In moveables, it is thought proper a 
ſum be contracted to be paid to the chil. 
dren, But this general proviſion will not 
be effectual as a debt in favours of the 
children, unleſs it be particularly applied 
to each child, by afterwards granting 
bonds of proviſion in implement thereof 
to the child or children actually exiſting; 
for a proper debt is thereby created in fa- 
vour of the child or children, whether ſuch 
child be the heir of a marriage or not; 
which will be effectual againſt the father 
and his heirs, and not reducible at the in - 
ſtance even of his prior onerous creditors, 


if he was ſolvent at the time of granting 
| ſuch 
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ſuch bond: But the burden of the proof 
hes upon the child. Proviſions to chil. 
dren in contracts of marriage, where ſuch 
zpplication of them is not made, are. poſt- 
poned to every onerous debt of the gran- 
ter, even thoſe contracted afterwards, 
Where the wife brings a portion, ſhe 
chuſes to have a certain ſum ſettled upon 
her by way of annuity, as being in gene- 
nl beiter ſuited to the ſtate of widow- 
hood; and to have her intereſt fo fixed 
23 to prevent any diſputes which are ſo 
frequent among relations concerning theſe 
matters ; and certain perſons named as 
truſtees of her rights, at whoſe inſtance 
ation, if neceſſary, may proceed againſt 
the huſband : Sometimes, too, a clauſe 
renouncing the jus mariti is neceſfary. 
There is generally a clauſe declaring 
the proviſions to be effectual to both par- 


les, though the marriage ſhould be dif- 
ſolved 
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ſolved by death within year and day; the 
law in this caſe being, that all rights grant. 
ed in conſideration of a marriage become 
void, and return to the ſame condition in 
which they ſtood before it, unleſs there 
be a living child of the marriage heard 
cry, or the marriage have ſubſiſted year 
and day. 

There is another caſe in which contracts 
are neceſſary. Where the huſband and 
wife have lived long childleſs, without 
any contract, and intend that the longelt 
liver ſhould either enjoy the property of 
the whole goods in communion, or at 
leaſt hferent them. | 

I have added examples of contracts in 
all the above caſes relating to moveables, 
and have anticipated the obſervations con- 
cerning contracts of marri-ge in ſo many 
caſes, that it will be neceſſary to ſay littie 
more in the way of obſervation upon then. 
Contract 


Cont 


of Marriage. 219 


Contract of Marriage, providing the 
Wife in an Annuity after her Huf= 
band's deceaſe. 


IT is contracted, agreed, and matrimo- 
nally ended, betwixt the parties follows 
ing, viz. A. M. in N. on the one part, and 
B. C. daughter of the deceaſed A. C. of 
L. on the other dart, in manner after men- 
tioned: That is to ſay, the ſaid parties 
have accepted, and by theſe preſents ac- 
cept, each of them of the other, for their 
luture ſpouſes, and promiſe to ſolemnize 
the holy bond of matrimony with all con- 
redient ſpeed. In contemplation of which 
marriage, and for the cauſes after expreſ- 
ſed, the ſaid A. M. binds and obliges 
himſelf, his heirs and ſueceſſors whatſo- 
erer, to content and pay to the ſaid B. C. 

- 1 
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in caſe ſhe ſurvive him, an yearly annuity 
of twenty pounds Sterling, and that at 
two terms in the year, Whitſunday and 
Martinmas, by equal portions, beginning 
the firſt term's payment thereof at the firſt 
of theſe terms which ſhall happen after 
his deceaſe, for the half year immediately 
preceding, and ſo forth yearly and termly 
thereafter,. during her lifetime, with four 
pounds, money foreſaid, of liquidate ex- ind f 
pences, for each term's flilzie, and an» chat 
nualrent of the ſaid annuity from and af: {Wlvided 
ter the reſpective terms of payment, du - Ide ſa 
ring the not payment thereof. And the M. an 
ſaid A. M. obliges himſelf, and his fore - 
faids, to pay to the child or children to be 
procreate betwixt him and the ſaid B. C. 
the ſum of pounds Sterling, and 
that at the firſt term of Whitſunday and 
Martinmas after the deceaſe of him and 
the ſaid B. C. the longeſt liver of them 


two, 
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wo, with —— pounds, like money, 
of liquidate expences, in caſe of failzie, 
and annualrent of the ſaid principal ſum 
from and after the ſaid term of payment, 


during the not payment of the ſame; re. 
?rving power to the ſaid A. M. to divide 


ely be faid ſum of pounds Sterling 
nly W:mong the ſaid children, as he ſhall think 
our proper, by any writing under his hand; 


and failing of ſuch writing, then, and in 
that event, the ſame is to be equally di- 
vided amongſt them; and in the event of 
the ſaid B. C. her ſurviving the ſaid A. 
M. and that, at the time of his deceaſe, 
there is no child or children exiſting of 
the ſaid marriage, then, and in that event, 
de hereby diſpones, aſſigns, and makes over 
„, and in favours of, the ſaid B. C. her 
beirs, executors, and aſſignees, his whole 
ouſehold furniture and pleniſhing, of 
whatever kind or ſpecies the ſame be; 
3 and 
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and in caſe of a child or children exiſting 
of the ſaid marriage at the time of his de. 
ceaſe, then, and in that event, he hereby 
diſpones, aſſigns, conveys, and makes over ty, 
and in favours of the ſaid B. C. and her 
foreſaids, the one juſt and equal half of 
the ſaid houſehold furniture and pleniſh. 
ing, and that free of all debts and bur. 
dens whatever, with power to her, imme. 
diately upon his deceale, to intromit with, 
and diſpoſe upon the ſaid whole, or one 
half, in the reſpective events foreſaid; 
which proviſions before mentioned, made 
in favours of the ſaid B. C. ſhe hereby ac- 
cepts of in full payment and ſatis faction of 
all terce of lands, third or half of move- 
ables, and every other thing which ſhe 
can claim in and by the ſaid A. M. bi 
deceaſe, or which her executors, or neat: 
eſt in kin, can anywiſe demand or claim 


in and by her own deceaſe, in caſe (he 
ptede. 
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predeceaſe the ſaid A. M. For which 
cauſes, and ef the other part, the ſaid 
B. C. hereby makes, con/titutes, and or. 
dains the ſaid A. M. his heirs and dona- 


tors, her irrevocable ceſſioners and aſſig- 
nees in and zo all debts and ſums of money, 


goods, and other effects due and belong. 
ing to her, or wherenntc ſhe ſhall happen 


to ſucceed during the ſubſiſtence of the 
lad marriage. Providing and declaring, 


that, though the ſaid marriage ſhall dif. 


ſolre within year and day after the ſolem- 


nizing thereof, by the death of either par- 
ty, or without a living child heard cry, yet 
this preſent contract ſhall ſubſiſt and be ef. 
tual, any law or practice to the contrary 
notwithſtanding. And, /aftly, it is agreed, 


tat execution ſhall paſs upon theſe pre- 


ſents, at the inſtance of A. C. merchant 
in G. and F. G. writer there; and fall. 
8 any one of them by deceaſe, at the 

1 2 inſtance 
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inſtance of the ſurvivor, and his heirs, a. 
gainſt the faid A. M. for implement of the 
proviſions before mentioned, made in fa. 
vour of the ſaid B. C. And beth partic; 
conſent to the regiſtration hereof in the 
books of Council and Seſſion, or other; 
competent, therein to remain for preſer. 
vation, and, if needful, that all execution 
neceſſary in form, as effeirs, paſs hereon; 
and thereto conſtitute 

| they 
procurators, &c. In witneſs whereof, &. 


Where the Lady has been left a ſum of Wi © 
money by bond or proviſion, the con. Wl de 
tract will run thus, as to the part of it m. 
whereby the conveys her effects to the I che 
huſband, * ro 


Jour the which cauſes, and of the otler 
* part, the faid B. C. ofigns and dip»: fi 8 
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« to the ſaid A. M. his heirs, executors, 
or aſſignees, the ſum of five hundred 
pounds Sterling of principal, with a fifth 
« part of ſaid principal ſum of penalty, 
« 2nd bygone annualrentz thereof in time 
coming, contained in a bond of proviz 
« hon granted to her by the ſaid deceaſed 
„A. B. her father, dated the. 
6 , one thouſand, &c. years, with» 
&the ſaid bond itſelf, and all that has 
* followed or. may follow thereon ; as al- 
% Mens and diſpones to the ſaid A. M. 
all debts, ſums of money, or others that 


day of 


*ſhe can aſk or claim by or through the 
*deceaſe of the ſaid A. B. her father, or 
may hereafter fall or acereſce to her by* 
the deceaſe of E. K. her mother; ſur- 
* rogating and ſubſtituting the ſaid A. M. 
and his foreſaids, in her full right and: 
place of the ſame for ever; which af. 
* fpnation ſhe. binds and obliges herſelf 

T3 to 


N 
4 
* 
= 


TontracF- 


222 


& to warrant from her own fact and dee 
& allenarly; and ſhe has inſtantly deliver. 
c ed to him the ſaid bond, to be kept and 
& uſed by him, and his foreſaids, at their 
5 pleaſure, in time coming. And /aftly,” 
&c. (as before). 


Where the bride's father is a patty, and 
obliges himſelf to pay a certain ſum with 
his daughter, the contract will be as fol. 
lows. 


4 Ir contracted, &c. betwixt the pat. 
*« ties following, viz. A. M. in N. on le 
< one part, and B. C. eldeſt daughter of 
« W. C. of E. with conſent of her father, 
„ and the ſaid W. C. for himſelf, on th: 
© other part, in manner after mentioned,” 
and go on, as in the preceding, to, % 
« <ohich cauſes, and on the ather part, tle 
„ ſaid W. C. binds and obliges him, bis 


©« heirs, 


ted 
ver. 
and 
eit 


y, 


L 


and 
with 
fol- 


par- 
1 the 
er of 
ther, 
u the 
ed,” 
0 far 
the 
bis 
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© heirs, executors, and ſucceflors, to ſa- 
« tisfy and pay to the ſaid A. M. as dote 
« and tocher with the foreſaid B. C. his 
« daughter, the ſum of five hundred 
« pound? Sterling at the term of Martin- 
mas next, with a fifth part more of pe- 
„ nalty and liquidate expences, in caſe of 
« failzie, and legal intereſt of the ſaid 
„principal ſum, from the ſaid term of 
« Martinmas, during the not payment, 
„and that in full ſatisfaction to the ſaid 
„B. C. his daughter and her huſband, of 
* her patrimony, and all that they can os 
„might aſk or crave of the faid W. C. 
* her father, or his repreſentatives, thro? 
* his own death, or the death ot Mrs 
„A. C. his ſpouſe, any manner of way 
* whatever, excepting good will only.“ 
Then follows—clauſe relating to diſſolu- 
ton within year and day—clauſe nomi- 
dating perſons at whoſe inſtance execu- 


ton 
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tion may paſs againſt the huſband—and 
clauſe of regiltration, &c. 


Where it is intended that the wife's 
tocher ſhall not be affectable by the debts 
or deeds of the huſband, or attachable by 
kis creditors, it is thought the following 
form would anſwer the end, 


Contract of Marriage, the Toc ber ut 
Mectuble by the Huſband's Debts, 


It is contracted, &c. That is to ſay, the 
ſaid parties having conceived a mutual 
love and affection for one another, do 
hereby accept, each of them of the other, 
for their lawful promiſed ſpouſe, and bind 
and oblige themſelves to ſolemnize the 
koly band of matrimony with each other, 
with all convenient ſpeed, In contempla- 
. tion 
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tien of which marriage, the faids A. B. 
and E. F. with and under the conditions 
and declarations under written, do hereby 
aſign and diſpone to and in favour of each 
other, and the langeſt liver of them two 
in liferent, and the children to be procre- 
ate of the marriage in fee; which failing, 
to the longeſt liver's heirs or aſſignees 
whatſoever, all and ſundry goods, gear, 
corns, cattle, horſe, nolt, ſheep, houſe. 
hold-pleniſhing, debts, ſums of money, 
and others whatſoever, preſently per- 
taining and belonging, or due and ad- 
debted to them, or that may happen to 
pertain and belong to them at the time of 
the deceaſe of either of the ſaids A. B. and 
E. F. which of the two ſhall firſt happen, 
by any perſon or perſons, by bond, bill, 
decreet, accompt, or any other manner of 
Way, with the grounds and inſtructions 
of the ſaid debts themſelves, and all that 

has 
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has followed, or is competent to follow 
thereupon. And it is hereby expreſsly con. 
ditioned, that the ſaid parties ſhall, betwixt 
and the 


day of , one thouſand, 


&c. years, upliſt two hundred pound; 
Sterling of the proper means and eſlects 
of the ſaid E. F. and lay out the ſame up- 
on a bond by a reſponſal perſon or per. 
ſons, bearing intereſt, and take the ſame 
payable (a) to the ſaid A. B. and E. F. 
and the longeſt liver of them two in life. 
rent, and to the child or children to be 
procreate of the marriage in fee; which 
failing, to the longeſt liver's heirs or al- 
ſignees whatſoever. And the ſaid A. B. 
hereby re/igns and renounces his jus mariti, 
and all other active right and pretenſion 
competent to him by law, in conſequence 
of ſuch marriage, over the perſonal mean 
and effects, debts and ſums of money per- 


taining and belonging to the ſaid E. F. to 
n 2 
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po 
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the extent of the ſaid ſum of two hundred 
pounds Sterling, declaring the above ſum 
not to be affectable by the diligence of the 
creditors of the ſaid A. B. and that he 
hall not have it in his power to uplift all 
or any part of it, without the conſent and 
approbation of the ſaid E. F.; and how 
often the ſaid ſum, or any part of it, ſhall 
be uplifted by the ſaid parties, they oblige 
themſelves as often to beſtow and employ 
the ſame, at the ſight, and by the advice 
of W. V. in R. and X. V. in Z. in fa- 
vour, and to the effect above mentioned. 
And farther, it is hereby agreed, that dili- 
gence ſhall paſs hereon, at the inſtance 
of the ſaids W. V. and X. Y. againſt the 
laid A. B. for implementing his part of 
the contract, ſo far as he is thereby bound 
in favour of his ſaid future ſpouſe, and the 
child or children to be procreate of the 
lad marriage, if any be. And, laſily, it 

18 
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is hereby covenanted and agreed, that, al. 
though the intended marriage ſhould dif. 
ſolve by the death of either party within 
year and day after the celebration thereof, 
the above articles ſhall however ſubſiſt, and 
continue to have the deſired effect, in the 
ſame manner as if no ſuch diſſolution had 
happened, any law or practice to the con- 
trary notwithſtanding. And the faid par- 
ties conſent to the regiſtration, &e. 

By the preſent practice, which is more 
after the Engliſh form, the bond is com- 
monly taken payable to a truſtee, for the 
ends and purpoſes mentioned in the con- 
tract: And indeed, as where the huſband 
is a bad oeconomiſt, there is ſome danget 
of his prevailing on the wife to concur in 
uplifting the money, and then ſpending it, 
it may in this caſe at letter (a), be pay- 
& able to W. V. of X. as truſtee, to the 


5 uſe and behoof of the ſaid A. B.“ Kc. 
And 


Ani 
10 {} 
kc, 
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And there may be left out, 6 and that he 
« ſhall not have it in his power to vplift,” 
kc, to“ And farther,” &e, 


Poſinuptial Contrafts, 


A poſtnuptial contract is either made 
immediately after marriage, and ſimilar 
to an antenuptial one, except in the nar- 
rtve; or, where perſons having lived 
long together, and had no children, by 
way of mutual affignation to the longeſt 
aver. The narrative, in the firſt caſe, is 
thus: 


It is contracted, agreed, and finally ended 
between the parties following, viz. A. B. 
u C. on the one part, and E. F. his ſpouſe, 
* the other part, in manner under written, 
at is to ſay, Whereas the ſaid A. B. and 

U E. 
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real 
der 
then 
eithe 


E. F. are already married, yet there having 
been no contract hitherto entered into be. 
tween them, the ſaid E. F. is not properly 
ſecured in any jointure, nor are the chil. 
dren that may happen to be procreated pro. 
vided according to the agreement of parties 


darn 
lifett 
before and at the time of the marriage. I: ind 
conſederation whereof, and of the tocher al. Ml iy 
Whol, 
the d 
the ſa 
in the 


ter mentioned, and in implement of the 
above agreement, &c. (as in any of the 2. 
bove forms which may be moſt ſuitable). 


In the other caſe it will be, but a] 

I is contracted, &c. that is to ſay, where Ml 

a; there has been no contract of marriage and! 
ever entered into betwixt the ſaid ſpouſes, domic 
nor any proviſion made by the ſaid A. B. gether 
to his ſpoule, in the event of her ſurviving af mo 
him; and whereas there are no children ether 
procreated and exiſting betwixt them the Y 
et, ac 


faid ſpouſes, they have thought it juſt and 
reaſonable 
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reaſonable to enter into the contract un- 
der written; Zberefore it is agreed betwixt 


them, that, in the event of the death of 


either of the ſaid parties, the ſurvivor ſhall, 
turing all the days and years of his or her 
liferime, after the other's deceaſe, pci 
and enjoy the liferent-uſe and benefit, not 
my of the current tack of G. during the 
vhole ſpace thereof to run from and after 
the death of either of the parties, fo which 
the ſazd A. B. hereby a/igns his ſaid ſpouſe 
in the event of his deceaſe before her; 
but alſo, all the moveable goods and gear, 
corns, cattle, horſe, nolt, ſheep, inſight 
and houſehold pleniſhing, utenſils, and 
domicils, habiliments of their bodies, to- 


gether with all and ſundry debts, and ſums. 


of money, due and addebted to them, or 
ather of them, by whatſoever perſon or. 
petſons, by bond, bill, decreet, tack, tic- 
let, accompt, promiſſory note, or any other 

Ja manner 
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manner of- way whatſoever ; and that, a. 
ter the death of the longeſt liver of the 
faid ſpouſes, the foreſaid whole moveable 
effects, with the benefit of the foreſaid 
tack, if any ſpace thereof ſhall be then to 
run, ſhall fall, accreſce, pertain, and be. 
long to-the neareſt of kin on both ſides, 
equally betwixt them, hereby exprekſily 
ſecluding the neareſt of kin from any 
claim or intereſt in the ſubjects before 
mentioned, during the lifetime of either 
of the ſaid ſpouſes ; declaring that it ſhall 
be in the power of the ſurvivor of the ſaid 
ſpouſes to intromit with, uſe, and diſpoſe 
of the property of any of the ſaid ſubjech, 
if they ſhall. have neceſſity for ſo doing 
towards their. ſupport and ſuſtenance; but 
that it is nowiſe here intended that it ſhall 
be in the power of the ſaid. ſpouſes to dil 
poſe of any of the foreſaid effects purpole- 


ly- to diſappoint the ſucceſſion of theis 
: neareſt 
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neareſt of kin equally among them (a) ; 
and, laſtly, the ſaid A. B. recommends to 
the ſaid E. F. to take the advice of G. H. 
in J. in the management of her affairs; 
and the ſaid parties conſent to the regiſtra- 
tion hereof in the books of Council and: 
Seſſion, or others competent, therein to 
remain for. preſervation, and, if needful,. 
that all execution neceſſary, in form as ef- 
eirs, paſs hereon; and thereto conſtitute 
ä procurators, 
c. In witneſs whereof, theſe preſents, &c. 


As ſuch-ſettlement gives the neareſt of 
kin a right, after the deceaſe of the huſ- 
band and wife, it might not be improper 
to put in a declaration, that it ſhould be 
in the power of each of the parties to ſet- 
le the ſueceſſion of their own parts, after 


the deceaſe of both, if ſuch is the inclina- 


ton of parties; as, by the above form, 7 
U 23 the 11 
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the neareſt of kin might alledge they could 
not be deprived, by the act or deed of any 
one of the parties, of ſuch ſucceſſion ag 
was veſted in them by. folemn agreement 
between both. Such-clauſe- would come 
in at letter (a), and might be worded az 
follows :- 

& And declaring alſo, that it ſhall be in 
«the power of either, or each of the ſaid 
< ſpouſes, by any writing under his-or her 
s hand; at any time in life, and even on 
c ꝗdeathbed; to ſettle and diſpoſe upon the 
« half of the before mentioned ſubjectz, 
* ag they ſhall ſtand at the time of the 
<«.deceaſe'of the longeſt liver of. the ſaid 
ſpouſes. Such ſettlement. thereof only 
to take effect at that period.“ 


Sometimes, where the ſubject is but 
fmall, and the parties conſider themſelves 


under greater obligations to each other 
than 


of Marriage. 235 


than to the neareſt of kin, it is left un- 
conditionally to the longeſt liver, his or. 
her heirs and aſſignees. As ſuch practice 
is common, I ſhall. add an. example. 


He A. B. in C. and E. F. ſpouſe to the 
ſaid A. B. confedering that, whereas there. 
has been no contract of marriage ever en- 
tered into betwixt us the ſaid ſpouſes, nor 
my. proviſion: made by me the ſaid A. B. 
to the ſaid E. F. my ſpouſe, in the event 
of her ſurviving me; and whereas there 
ae no · children procreate and exiſting be. 
wirt us, we have thought it juſt and rea · 
ſonable to enter into theſe preſents in man. 
ner under written. Therefore we the ſaids 
A. B. and E. F. ſpouſes, do. hereby, with 
one conſents e//ig, diſpons, and make ouar 
and · in favours of each other in liferent, 
during all the days of the lifetime of the 
longeſt liyer, and to the longeſt liyer's. 

heirss 
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heirs, executors, and ſucceſſors whatſo. 
ever, in fee, all and ſundry moveable 
goods and gear, corns, cattle, horſe, nolt, 
Weep, inſight and houſeholW'pleniſhing, 
utenſils, and domicils, and habiliments of 
ouf bodies, together with all and ſundry 
debts and ſums of money due and addebt. 
ed: to us, or either of us, or that may be 


due and addebted to us, or either of us, 


by whatſoever perſon or perſons, by bond, 
bill,” deereet, tack, ticket, accompt, pro- 
miffory note, or any other manner of way 
whatever,” at the diffolution. of. the ſaid 
marriage, by the death of either of us the 
faid ſpouſes ; '/urrogating- and /ub/titutirg 
the ſaid longeſt liver of us two, and the 
longeſt liver's foreſaids, in the other's full 
right, title, and place of the premiſſes, 
with full power to call for, uplift, and re- 


ceive the whole debts and ſums of money 
above aſſigned, and, if needful, to call and 
* 0 purſue 
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purſue therefore, as accords to law; to uſe 
and diſpoſe upon the property of the ſaid 
goods, gear, and other moveable ſubjects 
above aſſigned; and generally every other 
thing thereanent to do that we the ſaid 
parties could have done before granting 
hereof; and conſenting to the regiltration, 
ke. 


TIT, 


Bills and Diligences. 


T is unneceſſary here to ſay any thing 

of the origin or uſefulneſs of bills; 

the firſt is of little conſequence to know 
the laſt is evident. 

I ſhall therefore proceed directly to give 
examples of ſuch bills as are in moſt com- 
mon uſe, with the obſervations that ap- 
pear ſuitable to the examples; only ob- 
ſerving, that an additional ſolemnity has 
been ſuperadded by ſome late ſtatutes, 
which require them to be written on pa- 


per paying a ſtamp duty, otherwiſe to be 
void 


void 
end 


01 


erde. 
twen! 
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toid and ineffectual. For which ſee the 
end of this title. \ 


EXAMPLE I, 


Miniaive, Auguſt 1. 1783. 
One month after date, pay to me or 
order, in the Coffee-houſe in Dumfries, 


wenty-five pounds Sterling, value of 
Arthur Bicker/taff. 


ng 

Is; ' Mr Abraham Aker- 

as braid tenant in Drum 5 

1 lauantie. 

| Abraham Akerbraid. 
zive 

om i This bill, if paid when due, will be gi- 
19 Yen up to the acceptor; and though the 
© 


ziring it up affords a ſtrong preſumption 


has or the payment, yet it is proper to get a 
utes, receipt on the back, thus : 

12 KReceived payment of the within bill. 
5 7 - Arthur Bicker/taff.” 


The 
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The neceſlity of a receipt will appeat 
evident where the payment is receiyed 
from a third perſon, in which caſe it wil 
be neceſſary to add, from ſuch a one; 
and if it is not upon the very term of 
payment, to mention the date. A partial 

payment may be marked thus: 
 Duniries, Sept. 1. 1783. 

& Received of the within bill fifteen 
cc pounds Sterling.“ 

The date ought particularly to be men. 
tioned in partial payments, to enable one 
to calculate the intereſt; otherwiſe they 
will be all held to have been at the term 
of payment. 

Where the drawer chuſes to convey : 
bill to another perſon, it is done as fol. 
lows, and is called indor/ation. 

Pay the contents to Timothy Baxtet 
« or order, 


Arthur Bicker/ftaf.” 
lf 
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If for value, add the words, for value, 
and every after indorſation is in the ſame 
form. It would not be improper to men- 
tion the deſignation of the perſon to whom 
the indorſation is made, though the hold. 
er, if of the name mentioned, is preſumed 
to be the perſon intended. 

Some perſons ſign their names upon the 
back of their bills, to be filled up either 
for receipts or indorſations, as occaſion 
may occur. This cannot be recommend. 
ed; for a third perſon paying for the ac- 
ceptor, (to whom he ſtands indebted, and 
has on that account promiſed to retire his 
bill), may fill up one of theſe, and make 
it ſtand for an indorſation, and indorſe it 
away to a fourth perſon, to prevent com- 
penſation taking place, and the perſon ſo 
indorſing becoming bankrupt, recourſe 
upon him may be loſt ; whereas, by ma- 
king out a receipt at giving up the bill, 

X no 
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no ſuch miſchief can happen. Compen. 
ſation is a method of extinguiſhing muty, 
al obligations, mentioned in treating of 
rcceipts and diſcharges. 

If a bill is not paid when due, to the 
perſon who holds it as drawer or indot. 
ſee, it is neceſſary to cauſe it be proteſted 
by a notary public, and to get the proteſ 
recorded within fix months after the tern 
of payment ; on which horning may be 


raiſed. 


or perſon to whom it is laſt indorſed, may 
proteſt it, and raiſe diligence againſt the 
drawer, acceptor, and all preceding indot: 
ſees, jointly ; but this muſt be done upen 
one of the three days immediately follov- 
ing the term of payment, called dn 
grace, (but the practice is not to do lo til 
the laſt of the three days) otherwiſe the it- 


dorſce muſt take the acceptor for his debt. 
or; 


In caſe of an indorſed bill, the indorſet, 


rous 
Cart it 
ſree | 


6d or 
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z where the third day of grace is Sunday, 
the proteſt muſt be taken on Saturday. 

If one intends to indorſe a bill as it 
ſtands, and be no further liable for it, and 
the indorſee is willing to accept of it on 
theſ2 terms, 1t 1s neceſſary to add to the 
above form of indorſation the words, 
* cvithout recourſe.” 

If diligence has been raiſed on a bill, 
it cannot afterwards: be conveyed by in- 
dorſation, but mult. be done by aſſigna- 
tion, a form of conveyance which is writ- 
ten on ſtamped paper, and incomplete 
vithout intimation by a notary-public, or 
by ſome equivalent act. 

A bill, after it is indorſed or aſſigned, | 
s confidered as caſh delivered to the one- 
tous indorſee or aſſignee, and therefore 
carries right to the ſums contained in it, 
free from all burdens, except thoſe-mark- 
ed on the bill itſelf, An onerous indor- 

1 2 ſee 
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ſee is he who has inſtantly paid his mo. 
ney for it, or got it in ſatisfaction of x 
ſormer debt. Hence no receipt or dil. 
charge by the original creditor in a bill, 
if written on a paper apart, can defend 
the debtor from payment a ſecond time to 
the indorſee, even though the indorſation 
ſhould be poſterior in date to the receipt 
or diſcharge. Hence, alſo, though the 
bill ſhould be granted without value paid 
for it, or though the acceptor ſhould hare 
a ground of compenſation againſt the 
drawer who indorſts it away, or, though 
arreſtments ſhould be ufed at the inſtance 
of a creditor of the indorſer's, none of 
theſe pleas would be good againſt the 1n- 
dorſee. But, if the debtor ſhould prove, 
by the indorſee*s oath, that he paid no va- 
lue, or that he paid not the full value for 


the indorſation, the indorfee is juſtly con- 


idered as but a name, and, therefore, alt 
| exceptions 


exci 


crec 
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exceptions receivable againſt the original 
creditor will be ſuſtained againſt him, 


EXAMPLE II. 


A Draft. 


L 40. Ayr, Aug. 2. 1733. 


At eight days ſight, pay to George 
Griffith, merchant in Glaſgow, or order, 
forty pounds Sterling, value of 

- Tofe Fenkins, 


To Mr Tho. M*Dill wy 
chant, Port-Glaſgow. 


Here it is neceſſary to preſent the bill 


or draft for acceptance; and though the 


poſſeſſor is not bound to preſent it at any 
preciſe day, yet he ought not to keep it 
up; for it is to be conſidered, that, by 


delay ing it long, there may be an altera- ; 


X 3 tion 
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tion in the circumſtances of the perſon 
drawn on. If the draft is accepted, the 
acceptance muſt be dated, becauſe the 
term of payment depends on the date of 
the acceptance; if refuſed, it is neceſſary 
to proteſt for non acceptance; and, when 
the term of payment 1s come, to take a 
ſeeond proteſt for not payment, upon 
which horning may be raiſed againſt the 
drawer. Bat, where a draft is payable 
againſt a day certain, as againſt the fir/t of 
October next, or ten days after date, it need 
not be proteſted for not acceptance till 
the day of payment; beecauſe that day can 
neither be prolonged nor ſhortened by the 
time of acceptance; and if accepted be- 
fore the term of payment, the acceptance 
need not be dated. There are, as before 
obſerved, with regard to bills, three days 
immediately after the day of payment, 
called days gf grace, within any of which 
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the creditor may proteſt the bill or draft 
which has been accepted, (though it is the 
practice not to do it till the laſt) againſt all 
concerned, jointly; for payment, though 
they do not thereby loſe their relief againſt 
one another, if they notify the diſhonour 
within three poſts, or 14 days after the 
proteſt is taken. But if the creditor, af. 
ter acceptance, neglect to proteſt for not 
payment till after the days of grace are 
expired, he has none but the acceptor 
lable. | 

A draft payable on fight cannot be ac- 


cepted, but muſt be paid at preſenting ;; 


and though the creditor has a diſcretion- 
ay power of preſentiag it ſomewhat ſoon- 


er or latter, he ought not to delay it, as it 
b to be conſidered that the perſon drawn 


on may have the money ready waiting its 


being called for, and accident happen to it 


ing in that tuation; and as an addition - 
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al reaſon for preſenting all drafts as ſoon 
as convenient, let it be obſerved, that, in 
the cafe of non-acceptance, the proteſt can 
only be regiſtered within fix months from 
the date of the draft. 

The drawer is liable for intereſt, in the 
caſe of not acceptance, from the date; 
and in caſe of acceptance and not pay. 
ment, all concerned are liable for intereſt 
from the day of the draft's falling due, if 
duly negotiated. AQ 1696, c. 36. and 
1681, c. 20. 

The poſſeſſor of a draft is not obliged 
to take a partial acceptance, but may, in 
that caſe, proteſt for not acceptance. 

It is the ſum in letters at full length in 
the body of a bill or draft which is the 
rule, and not the figures at the top, which 
are entirely ſuperfluous. 

Where bills are made payable at Chrilt- 
mas, Candlemas, Whitſunday, &c. theſe 


are 
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ne held in law to be payable at theſe 
terms, new ſtile. 

A privilege is introduced by the bank- 
rupt act 1772, to a perſon paying for ho- 
nour of any of the indorſers, or the draw- 


he er or acceptor, that, though the bill is not 
e; adorſed to him by the indorſee, to whom 
„e paid it, he can raiſe horning in the 
eſt ame manner as if it had, upon the proteſt 


already taken by the indorſee to whom he 
paid the money; but at applying for the 
borning he muſt produce a receipt on the 
back of the proteſt, by the proteſting in- 
orſee, to whom he paid the money, by 
act of honour, or a miſlive letter from him, 
mentioning the diſhonour. The form of 
ich receipt, is very ſimple. 


ich 

Edinburgh, — Augu/t 1783. 
ilt- Received by me the within 5 
ele , from the alſo within ., the 
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6c, ſum of one hundred pounds Sterling, 
„ being the contents of the bill within 
copied, with two ſhillings and ſixpence 
« Sterling, as the expence of this proteſt 
& and act of honour,” 


It being declared by the perſon who 
thus pays, that he will not pay in the 
manner the bill is drawn, yet he will pay 
the ſame ſupra. proteſt, for the honour of 
ſuch a one, one of the indorſees, or the 


drawer, holding nevertheleſs that perſon, 


and the others concerned, liable to hin 
for his-reimburſement and recourſe ; but 
it is the part of the notary to mention the 
compearance' and declaration, which 1 
annexed to the inſtrument of proteſt, and 
ſubſcribed by the notary, and after it the 
perſon who receives payment of the money 
grants his receipt. Thus, for inſtance, 


where a bill does not expreſsly bear value 
in 
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ia the hands of the perſon drawn on, 
though a preſumption lies that he is not 
the drawer's debtor, and conſequently an 
ation of recourſe would be competent to 
him againſt the drawer for repayment ; 
jet few perſons drawn upon, who are not 
poſſeſſed of the drawer's efteQs, adventure, 
on the faith of this preſumption, to accept 
any draft of his, till they have ſuffered it 
to be proteſted againſt them for non-ac- 
ceptance, after which they may accept it 
ſupra proteſt, for the honour of the draw- 
er, without any danger of loſing their re- 
courſe againſt him; or where it is drawn 
bearing value to be'in the hands of the 
perſon drawn on, and he has objections 
againſt that being the caſe, either in whole 
or in part, and does not wiſh to diſoblige 
the drawer, or put him to inconvenience, 
he may allow it to be proteſted, giving 
for a reaſon, that he will not accept it as 
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drawn, or that he has not value, and a. 
terwards pay it for honour of the drawer, 
or, the laſt indorſer may pay the indorſee, 
to whom he was addebted, and get the 
horning againſt the acceptor, drawer, and 


prior indorſers, nearly as if it had not If 
been indorſed, and which will be in eſſect be pr 
equal to a reconveyance. make 
there 

any ti 

Promiſſory Notes, of pay 

1h 

Whether holograph or not, are nov, Fith a 
by the bankrupt act in 1772, before ta- of the 
ken notice of, entitled to all the privilegsſÞ""* o 
of bills. The form of one 1s, Bills 
L very 

Edinburgh, Aug. 5. 1782 3 b 

*« One day after date, I Peter Penn). I * 

« leſs, writer in Edinburgh, promiſe to A k 


© pay to William Writewell, or order, ® 
| 6 the 


O, 
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« the Exchange Coffee-houſe here, the 
« ſum of twenty pounds Sterling, for va- 


« Jue, 
Peter Pennyleſi.“ 


If there are indorſers, theſe notes muſt 
be proteſted within the days of grace, to 
make them liable, as in bills; and, if 
there are none, they may be proteſted at 
any time within ſix months after the term 
of payment. 

{ Hall conclude what relates to bills, 
vith a few obſervations on the endurance 
of the privileges of the bills, and the me- 
thod of raiſing diligence on them. 

Bills, when they are drawn payable at 
L very diſtant term, loſe the privilege of 
ther bills. A bill payable one year af. 
fer date, has been found entitled to all 
de ordinary privileges; but one at three 
ears has been denied them. 

Y Though, 
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Though, after elapſing of ſix months 


after the term of payment, bills loſe the 
privilege of ſummary diligence, yet they 
do not thereby loſe their other privilege; 
of not being affectable by compenſation, 
arreſtment, or the ſeparate receipts of the 
original creditor, when ſtanding in the 
perſon of an onerous indorſee, which con. 
tinue for three years. 

A warrant of arreſtment will be grant- 
ed on a bill, at the drawer's inſtance, or 
indorſees, after the ſix months. 

No extrinſic ſtipulations ought to be 
contained in a bill which deviates from 
the proper nature of bills. Thus, a bil 
with a penalty, or clauſe of intereſt, from 
the date, is null, as deviating from their 
nature; but a bill bearing intereſt after 
the term of payment is valid ; the law al- 
lowing it without ſuch clauſe. There i 


no doubt, however, but the following bil 
O 


or 
little 
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or draft would be ſuſtained, though a 


little deviating from the ordinary form. 
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Nm S——t, June 12. 1782. 


l 


Sean 2332, 


Gentlemen, 


On demand, pay to Mr R. B. factor to 
the Right Honourable the Earl of G. in 
part of reſting rent due by me to his 
Lordſhip, twelve pounds Sterling, and 
bis receipt hereon ſhall oblige me to al- 
low you the ſame at counting. | 


J— G—; 


— — . . ee; 
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To P. M*K— and F. — 


both in K. jointly & ſeverally. 5 | 
Bills muſt be proteſted where they are : 
payable; if a place of payment be omit- [! 
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ted, it muſt be done perſonally, or at the 
1 2 accep- 
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acceptor's dwelling- place. The proteſt 
may be regiſtered in the ſheriff: court books 
of the ſhire where the acceptor reſides, (or 
itewart-court books of the ſtewartry, 2 
Kirkcudbright), or in the commiſlary. 
court books of the commiſfariot, or the 
general regiſter at Edinburgh; or, if the 
acceptor lives in a royal borough, in the 
borough-court books. If regiſtered in 
the inferior court books, a precept 1s 
got out, whereon arreſtment may be 
uſed, and poinding can proceed, after a 
premonition of ſix days is given, and the 
days expired, Theſe precepts muſt be 
put in execution by the proper officers of 
theſe courts, but do not extend beyond 
the territory of the judge who gives them. 
Horning may likewiſe be raiſed on theſe 
precepts ; but ſix days muſt run from the 
date of them, being the time in which 2 


premonition might have been given and 
expired 
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expired before it can be applied for; and 
when it is applied for, it is by petition 
or bill to the Court of Seſſion; the deli- 
rerance whereon is a warrant for the 
horning.. The dues of regiſtration in the 
inferior court books are 145d. ; and theſs 


bills are got five days in the week in tims 
of ſeſſion, and two days a week, Tueſdap 
and Thurſday, in time of vacation, for 
zd. each to the ſervant or aſſiſtant of the 
cerk to the bills. In time of ſeſſion; 
Monday is never a ſeſſion day, ſo they are 
always extraordinary on that day, and colt. 
4d; or 6d. Saturday is the ſame as any 
other day in time of ſeſſion ; they are 
piven in before nine forenoon, and might 
de got out after four in the afternoon, 
were it not that the ſignet is at twelve on. 
Saturday. If they are got out to anſwer 
that day, they are charged extra at 4d. ; 
but, if given in on Saturday, and got out 

YL. 4 on. 
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on Monday, they pay only common dues. 
If the proteſt is put into the general regi. 
iter, the extract thereof is a warrant for 
the horning without a bill, and the dues 
of regiſtration 3s. If the acceptor lives 
in a royal borough, it is unneceſlary to 
raiſe horning and caption, as the precept 
of poinding in the regiſtered protelt is 
ſufficient warrant to poind; and if good: 
cannot be found poindable to the amount 
of the debt, an act of warding may be 
got, which anſwers the ſame purpoſe as 2 
caption, the dues whereof are only 6d. 
If arreſtment is wanted without the bo. 
rough, the Court of Seſſion grants letters 
of arreſtment upon bills, which are eſlec- 
tual all over Scotland; though a horning 
is a general warrant of arreſtment over ali 
Scotland, and of poinding after a charge 
given and expired, and alſo a ſtep toward: 


getting a caption. A charge of horning 
being 
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being given, and the days of the charge 
elapſed, denunciation of the debtor, as 
rebel, is made by a meſſenger at the mar- 


ket croſs of the ſhire where the debtor 
lives, and the horning and execution of 
charge and denunciation regiſtered in 
the regiſter of hornings, &c. for the ſhire; 
or he is denounced at the market croſs 
of Edinburgh, and the horning, &c. regiſ. 
tered in the general regiſter, Upon either 
of which, upon application to the Lords of 
Seltion, by bill, as in the caſe of a horning, 
caption is got out. Inhibition may be 
obtained, either on an accepted bill, or 
regiſtrate proteſt, by bill or application 
to the Lords, and even before the term 
of payment of a bill, if the debtor is de- 
clining in his circumſtances. Inhibitions 
mult be regiſtrate in forty days after exe- 
cuting, in the books of the ſhire, or ge- 
neral * Hornings, and other dili- 

gences, 
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gences, iſſued by the Court of Seſſion, 
muſt be executed by their macers, or 
meſſengers at arms. 

As to the endurance of bills, it is eſta. 
bliſhed'by the act 1772, before mention. 
ed, That no bill, or promiſſory note, grant. 
ed after Whitſunday 1772, can be the 
foundation of any diligence or action, 
unleſs ſuch diligence be raiſed; or action 
commenced, within fix years from the 
date, when not accepted; and the term of 
payment when accepted. The act does 
not extend to bank notes or poſt bill 
then iſſued, or afterwards to be iſſued, by 
any banking company; and it is declared, 
chat this preſcription is not to run againſt 
minors; it being ſtill competent to prove 
the debt reſting owing by the debtor's 
oath, or other writings. It is contended 
by ſome lawyers, that it is neceſlary to 


give a premonition, or charge, as well as 
| to 
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to proteſt and regiſtrate, in order to fave 
from the ſexennial preſcription : Though 
the act does not ſeem to require this, yet, 
to put the matter out of doubt, it is eaſy 
to cauſe a premonition be given within 
the ſix years. After diligence raiſed, they 
do not preſcribe for forty years. The act 
1772, ſo far as relates to bills and pro- 
miſory notes, is made perpetual by an 
a& in the 1783, for rendering the payment 
of creditors more equal, &c. 

By an act of parliament in 1696, a 
bankrupt is deſcribed by the following 
characers; diligence againſt him by hor- 
ning and caption ; and inſolvency, joined 
either with impriſonment, retiring to the 
ndtuary, flying, abſconding, or forcib - 
ly defending himſelf from diligence; and 
at, from the time of his impriſonment, 


tiring, flying, abſconding, or forcibly 


— 


delendin g. 


By 
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By the ſaid act in 1783, it is enaQed 
That, when a debtor is made bankrupt 
in terms of the ſaid act 1696, all are: 
ments which ſhall have been uſed for at. 
taching any perſonal effects of ſuch bank. 
rupt, within 30 days prior to the bank. 
ruptcy, or within four kalendar months 
immediately ſubſequent, ſhall be, par 
paſſu, preferable ; and, in order to ſave, 
as far as poſſible, the expence of a multi- 
plicity of arreſtments, it is declared, That, 
where the effects are arreſted by any cre- 
ditor within 30 days before the bankrupt- 
cy, or within four months after it, and 
2 proceſs of forthcoming * or multiple. 


poinding 


*' Forthcoming is an action brought by the ar. 
reſter againſt the arreſtee, and the debtor for 
his intereſt, for payment of the monev, o: cer 
livery of the goods arreſted, 
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poinding “ is brought, in which ſuch ar- 
reſtment is founded on, it ſhall be com- 
petent for any other creditor producing 
his intereſt, and making his claim in the 
ſaid proceſs at any time before the expi - 
ration of the ſaid four months, to be 
ranked in the ſame manner as if he had 
uſed the form of arreſtment; the expences 
of raiſing the proceſs, and of the diligence 
at the inſtance of the creditor who raiſes 
it, being always paid out of the common 
fund. And it is alſo enacted, that an ar- 
tetment executed at the market croſs of 
Edinburgh, and pier and ſhore of Leith, 
in the hands of any perſon out of the 
kingdom, without other ſufficient notifi- 

cation, 


* Multiplep:inding is an action brought by an 
ureltee, againſt more arreſters than one, to have 
determined who is preferable; and he is entitled 


retain his expences of the ſund in his hands, 
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cation, ſhall not interpel the arreſtee from 
paying, bona fide, to the original credi. 
tor, 

And, That no poinding of the move. 
ables belonging to ſuch bankrupt, within 
30 days before his bankruptcy, as afore. 
ſaid, or within four kalendar months 
thereafter, ſhall give a preference to ſuch 
poinder over the other lawful creditors of 
the bankrupt, but the goods ſo poinded 
ſhall be conſidered as in medio, and the 
perſon receiving the price of them ſhall 
be liable to make the ſame forthcoming, 
ſo as that all the other creditors of the 
bankrupt who are poſſeſſed of liquidate 
grounds of debt, or decrees for payment, 
ſhall be entitled to their proportion of the 
ſame; provided they make their claim, 
by ſummoning the poinder, at any time 
before the expiration of the ſaid four 


months, deducting always the expence 
| of 
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of ſuch poinding from the firſt end of the 
price of ſuch goods, together with 20 per 
ent. on the apprized value, which the 
poinder ſhall retain to account of his debt, 
in preference to the other creditors; re- 
ſerving liberty to him to rank on the re- 
mining ſum for the full amount of the 
debt contained in his diligence, 


of By tluis ſtatute, ſequeſtrations can only 
ed be got for merchants, or traders in grof; 
the or by retail, bankers, brokers, underwri- 
all ers, manufacturers, artificers, or mecha- 
1g, Wh tics, or perſons dealing in the purchaſe 
the or lale of goods or commodities, other 
ate dan for their own uſe and conſumption, 
nt, und on the application of one creditor of 
the . 100, or two of I.. 150, or on joint 
im, {MWPplication by the debtor, and a creditor, 
me {Wo ereditors, to the above amount; and 
our anot be obtained for landholders, te- 
nce ts, or ſtockholders, unleſs falling un- 
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der the above deſcriptions of merchants, 


&c. 
By this ſtatute, likewiſe, in a ranking 


Bills and 


and ſale of the bankrupt's eſtate and he. 
ritable ſubjects, the ſale is ordained to 
precede the ranking of the creditors. But 
this part of the ſtatute, and that which 
lays down the regulations to be obſerved 
in ſequeſtrations, would ſwell this work 
too much to be inſerted, 


Stamp Duties on Bulls, 


By an act 22d Geo, III. it was enac- 
ted, That, after the iſt of Auguſt 1782 
every piece of vellum, parchment, or pa- 
per, upon which any inland bill of ex: 
change, promiſſory note, or other note 
payable, (otherwiſe than upon demand), 


ſhould be written, where the ſum did nd! 
amount 
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mount to L. 50, ſhould be charged with 
; ſtamp duty of 3d. ; and, where the ſum 
hould amount to L. 50, or upwards, a 
ſtamp duty of 6d. ; and, by an act paſſed 
in the 23d Geo, III. the duties impoſed 
by the before mentioned act are declared 
to ceaſe, and bs no longer paid or pay- 
able; and it is enacted, That, from and 
alter the 1ſt of Auguſt 1783, there ſhall 
be levied and paid for foreign or inland 
bills of exchange, promiſſory notes, or 
other notes, drafts, or orders, under L. 50, 
a ſtamp duty of 6 d.; if L. 50, or up- 
vards, 18, Excepting drafts and orders 


for payment of money on demand, upon 
bankers living within ten miles of the 
PW drawer's place of abode ; and bills of ex- 


King 
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change, promiſſory, or other notes, drafts, 
or orders, payable on demand, iſſued in 
Stand, for ſums not exceeding 218. 
and it is thereby provided, that bills of 

2 2 exchange, 
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exchange, promiffory- notes, &c. under 
L. 10, payable on demand, are only t» 
pay 3d. And alfo, that no foreign bil 
ot exchange, (1. e. drawn here, and pay. 
able in a foreign country), promiſſory 
note, &c. ſhall be charged with any high. 
er ſtamp duty than 6 d.; but that every 
duplicate, or copy thereof, ſhall be 
chargeable with the like ſtamp duty cf 


6d. The duty on bills, promiſſory notes, 


&c. to be paid by the perſon who grants 
the ſame; and all vellum, paper, &. 
to be ſtamped before any bill or promil- 
ſory note ſhall be written thereon, And 
if any ſuch bill of exchange, or promul- 
ſory note, or other note, draft, or order, 
ſo directed to be ſtamped, ſhall not be 
marked or ſtamped, as by this act 1 
directed, or ſhall be marked or ſtamped 
for a lower duty than as aforeſaid, no 


ſuch bill of exchange, promiſſory note, c 
other 
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ther note, draft, or order, ſhall be plead. 
ed or given in evidence in any court, or 
zamitted in any court to be available in 
law or equity. 

Any perſon forging ſuch ſtamps to be. 
put to death. 

By an act 24th Geo. III. it is enacted, 
That, from and after 25th March 1784, 
ill perſons who ſhall write or ſign, or 
cauſe to be written or ſigned, any bill of 
exchange, promiſſory, or other note, gi- 
ren for payment of money, upon vellum,, 
paper, or parchment, not duly ſtamp» 
ed, ſhall forfeit the ſum of L. 5, to be. 
recovered before any. neighbouring ju. 
ſtice. 

Drafts on bankers, on demand, not 
payable to the bearer, chargeable with 
duty, unleſs legally given for. a ſum un- 
der 40 8. 


2 No- 


2 9 
— 
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No bill or note to be ſtamped after 
being written or ſigned, unleſs upon pay. 
ment of the duty, and L. 10. 


111. 


| MVSEVM 
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. IX. 


Bends for Payment of Money. 


N account of the additional duties 

on ftamped paper, ſimple perſonal 
bonds for borrowed money have been 
more ſeldom uſed than formerly, which 
has induced me hitherto to poſtpone gi - 
ving the ſtile of one. 

By an act in 1783, bonds, when under 
L. 100 Sterling, pay 4 8. of ſtamp duty; 
if exceeding L. 100, 58. additional; if 


amounting to L. 500, or upwards, 105, 
additional, 


Simple 
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Simple Bond for a. Sum of Money, 


I A. B. of C. Eſq; grant me, by the 
preſents, to be juſtly addebted and owing 


to D. E. merchant in F. the ſum of two | 


hundred pounds Sterling, hereby renoun- 
cing all objections to the contrary ; ie 
ſum of two hundred pounds Sterling! 
bind and oblige me, my heirs,. executors, 
and ſucceſſors whatſoever, to repay, and 
again deliver, to the ſaid D. E. his heirs 
(a), executors, or aſſignees, betwixt the 
date hereof and the term of Whitſunday 
next to come, one thouſand ſeven hundred 
and eighty-four years, with forty pound: 
Sterling of penalty and liquidate expen- 
ces, in caſe of failzie, together alſo with 
the due and ordinary annualrent thereof, 
from and after the term of Martinmas 
laſt, till the foreſaid term of payment, and 

there- 


there: 
ally, « 
and I 
the bc 
comp 
days ( 
ceſſar. 


on ; a 


I «wil 
upon 

ſubſcr 
day 0: 
fred ; 
witne! 
leryan 


WI 
jou n 
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rect 
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thereafter yearly, termly, and proportion- 


and I conſent to the regiſtration hereof in 
the books of Council and Seſſion, or others 
competent, that letters of horning, on ſix 
days charge, and all other execution ne- 


on; and thereto conflitute 

my procurators, &c. 
N witnz/s whereof, theſe preſents, written 
upon ſtamped paper by —— -——, are 
ſubſcribed by me, at —, the 
day of January, one thouſand ſeven hun- 
dred and eighty-four years, before theſe 
vitneſſes,. — and „ both my 


ſervants, 


Where the money is inſtantly received, 
you muſt fay, „I, &c. grant me, by theſe 
* preſents, to have inſtantly borrowed and 
* received, &c. whereof I acknowledge 


the 


ally, during the not payment of the ſame; 


ceſſary, in form as effeirs, may paſs here- 
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« the receipt, hereby renouncing,” &c, 
and at the clauſe for payment of intereſt, 
with the due and ordinary annualrent 
* thereof from the date of theſe pre. 
3 ſents,” &c. 

A bond taken payable to © heirs, exe. 
* cutors,”” &. goes to the executor, a 
being properly the heir in moveables: 
But a bond may be made to deſcend to 
the heir, or, in law language, be render- 
ed heritable, by leaving out the word ex- 
cutors at letter (a), in the example gi- 
ven, and, in place thereof, ſaying, © heirs 
© and aſſignees, (ſecluding his execu- 
©« tors); and, if arrears of intereſt at the 
creditor's death be alſo to go to the heit, 
add, from the principal intereſt and pe- 
ä nalty,” before cloſing the parentheſis. 

Bond by a tutor mentions whether be 
is nominate of law, or dative, and tht 


the money was received by the tutor lor 
the 


the 
pay 3 
ſo ſle 
tutor 
Be 
vice 
recei 
foreſ: 


In 
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the pupil's uſe, and binds the pupil to 
pay ; but few perſons would be fond of 
ſo ſlender a ſecurity, without having the 
tutor perſonally liable. 
Bond by a minor, grants him, with ad. 
vice and conſent of his curator, to have 
received, &c.; which ſum, with conſent 
foreſaid, he obliges himſelf to pay, &c. 

In a bond by a factor, the factor de. 
ſgns himſelf, Factor for 
to factory and commiſſion in his fa. 


, conform 


« your, dated, &c. regiſtered, &c. where- 
„by he is empowered to borrow money, 
and grant bond therefor, and obliges 
* his conſtituent to pay.” 

Bond for the price of lands fold by vo- 
luntary roup, narrates the articles of roup; 
therefore, in implement thereof, the grant- 
er binds and obliges himſelf, &c. 

Bond for the price of lands fold by ju- 


dicial fale, is made out by the clerks of 
court, 
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court, or their ſervants, as perquiſites of or 
office. « lan 

A perſon diſponing an eſtate, to which Hin the 
the titles are not ſufficiently clear and for. may! 
mal, may grant a bond to the purchaſer, Wcxam 
in order to adjudge the lands thereon, Wtionec 
This bond may ſeclude the creditor or Wile i: 
purchaſer's executors ; and, before the Were 
regiſtration clauſe, contains this provi. Nil: 
| on, or declaration of truſt : * Provide! Nirees, 
„always, as it is hereby provided and de. !t r 
& clared, that it ſhall not be lawful to the Wiener: 
e ſaid C. D. or his foreſaids, to uſe am 


5 perſonal diligence againſt us, our heirs, 


ain a 
of gra 
% or executors, for payment of the ſail Herms 
may b. 
iffer 1 


amples 


& ſum, nor affect, in virtue thereof, an 
e eſtate, heritable or moveable, belong. 
ing, or that may belong to us; but that 


eit ſhall be only lawful to him to affed WM Bone 
e the lands and eſtate of J. B. of L. decea- Vamp 
< ſed, or the eſtates of his brother, father, dm, 


6 of 
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« or grandfather, proprietors of the ſaid 
« lands of L. viz. all and whole,“ &c. (take 
in the lands particularly); or, the bond 
may be granted ſimply, as in the preceding 
example, and the purpoſe of granting men- 
tioned in a back bond, though it is more 
ſale in this manner, unleſs the back bond 
were regiſtrated; for latent back bonds 
vill not hurt the rights of onerous aſſig- 
nes, or third parties tranſacting bona fide. 
It may be obſerved of back bonds in 
general, that, in point of form, they con- 
tin a narrative of the tranſaction, or cauſe 
of granting, and then bind and oblige, in 
terms thereof, under a penalty, They 
may be uſed on ſo many occaſions, and 
fer ſo much from one another, that ex- 
amples to anſwer each would be endleſs. 
Bond with a cautioner, goes on as in the 
ample of a bond, to the words, which 
dam,“ and adds, I the ſaid A. B. as 
Aa principal, 
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c ſurety and full debtor for and with me, A 
< bind and oblige ourſelves, conjund WW" | 
ce and ſeverally, to pay,” &c. and ve whic 
© conſent,” &c. inſtead of “J conſent,” whic 
&c. and © our procurators,” &c. in place t he 
of © my procurators,” Kc. This bout Ach 

to of 


may, before the clauſe of regiſtration, ſay, 
« and I the ſaid A. B. bind and oblige ne, il B. 
to free, relieve, harmleſs and ſkaithleſ; 
« keep, the ſaid G. H. of his ſaid caution- 
6 ry, and of all coſt, ſkaith, damages and 
* expences, he may ſuſtain therethrough 


any manner of way.” This, where the 7 

cautioner is mentioned as ſuch, and not cipal 

as co-principal, is generally all the ſecurity ſepar: 

that is taken for his relief, The objection, U ma 

that the perſon having the right of relief 

is not in poſſeſſion of this right, vaniſles 

when it is conſidered, that a right put in. 

to the hands of a third perſon is conſider: | Kn 
ed in 
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oner, 
ed as delivered, and that no diligence 


* can proceed on the bond till regiſtration, 
due! »hich is equivalent to delivery, after 
e »bich he may get an extract if he chuſes. 
place If he is obliged to pay, he is entitled to a 
bond tiſcharge aud afhgnation, to enable him 
operate his relief. 

ne, Bond by co principals runs thus: We 
netz A. B. in C. and C. D. in E. grant us, 
non. “&.; which ſum we bind and oblige us, 
ing conjunctly and ſeverally, our heirs, exe- 
uph * cutors, and ſucceſſors, to repay,” &c. 

> the Where the bond is granted by a prin- 


cipal and cautioner, as co-principals, a 


IF ſeparate bond of relief is generally taken. 
ion lt may be in theſe terms. 

eliet 

ſhes, Bond of Relief. 


t in | 
det. Know all men by theſe preſents, me A. 
ei B. in C. Whereas C. D. in E. &c. by our 


Aa 2 bond 
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bond, dated, &c. (narrate it), as the faid 
bond more fully bears; and ſeeing the 
ſaid C. D. became bound in manner above 
mentioned, at my deſire, and that the 
foreſaid principal ſum of L. — was bor. 
rowed and received by me, and no part 
thereof applicd to the uſe of the ſaid C, 
D.; and it being juſt and reaſonable that 
he ſhould be relieved thereof, in manner 
under written; therefore I the ſaid A. B 
bind and oblige me, my heirs, executors, 
and ſucceſſors, to free, relieve, harmleſs 
and ſkaithleſs keep, the faid C. D. his heirs, 
executors, and ſucceſſors of the bond a- 
bove mentioned, whole fums of money 
therein contained, and of all coſt, [kaith, 
damages, and expences, he or his fore- 
jfaids may happen to ſuſtain or incur there- 
through any manner of way; and, for that 
effect, to make payment to the ſaid ——: 
(the creditor) againſt the ſaid term of pay- 


men, 


went, 
to bee 
pence 
cure: 
ſaid b 
ſabſer 
charg 
payme 
cipal 
and li 
leaſt 
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gainſt 
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ment, of the ſaid principal ſum, intereſt 
to become due thereon, and liquidate ex- 


8 Ss 
0%»), wel Pig. wwe hare. wc. Suk 6 =Y 9 2 
_ 22 * 2 


pences that may be incurred; and to pro- 
cure and deliver up to the ſaid C. D. the 
laid bond retired, that he may cancel his 
ſabſcription thereto, or a ſufficient diſ- 
charge thereof; or otherwiſe, to make 


payment to the ſaid C. D. ef the ſaid prin- 
cipal ſum of , intereſt due thereon, 


and liquidate penalty, if incurred, or at 
leaſt ſo much thereof. as the ſaid C. D. 
may have happened to have laid out, a+. 
, to the ef- 


Go. —— — S A c ooo wo ALAS DD EE EC IEEE "00 


3 


gainſt the ſaid term of 
foct he may operate his own relief there - 
af, by paying the ſame to the faid —, 
and obtain the ſaid bond, retired or diſ- 
charged, and that under the penalty of 
: in caſe of failzie, by and attour per- 
ſormance. (Regiſtration and ſubſcription: 
claules.) 
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Bond of relief may alſo have a caution. 
er for the relief. 

Bond of relief, in conſequence of a bond 
of cantion for performance of a fact, or 
for faithful management of any affair, nar. 
rates the bond of caution: * And it being 
e juſt and reaſonable that the ſaid C. D. 
© ſhould be freed and relieved of his cau- 
* tionry obligation in manner under writs 
*ten; therefore, wit ye me, the ſaid A, 
B. as principal, and J. B. of E. as cau- 
„ tioner, with and for me, to be bound 
% and obliged, as we hereby bind and obige 
© ourſelves, conjunctly and ſeverally, our 
© heirs, executors, and ſucceſſors, to free, 
« relieve, harmleſs and ſkaithleſs keep the 
* ſaid A. B. his heirs and fucceſſors, of 
his ſaid cautionry, and of all coſt, ſcaith, 
damages and expences, he may ſuſtain 
« therethrough.” (Regiſtration and ſub- 
ſcription.) 


By 
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By act 1695, c. 5. cautioners are not 
bound after ſeven years, if no diligence 
bas been uſed againſt them in that time; 
and a co. principal, though ſo defigned, if 
he intimate his bond of relief perſonally 
to the creditor at receiving the principal 
bond, is only bound ſeven years, if no di- 


lixcnce was done againſt him in that time. 


. Bend for a Sum of Money in the Eng- 
7 liſh farm. 


d 

7 Knew all men. by theſe preſents, that I 
1 A. B. of C. in the county of „gen- 
, tleman, am held and firmly bound to C. 


e D. of E. in the county of —, Eſq; in 
t Wl the ſum of four hundred pounds of good 
, and lawful money of Great Britain, to be 
n paid to the ſaid C. D. or his certain at- 
. torney, executors, adminiſtrators, or af. 

lgns; for which payment well and truly 
J to 
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to be made, I bind and oblige myſelf, my 
heirs, executors, and adminiſtrators, firm. 
ly by theſe preſents, ſealed with my ſeal, 
Dated'the firſt day of Auguſt, in the twen. 
ty-fourth year of the reign of our ſove. 
reign Lord, George the third, by the grace 
of God, King of Great Britain, France, 
and Ireland, Defender of the Faith, and 
ſo forth, and in the year of our Lord one 
thoufand ſeven hundred and eighty- four. 
The condition of this obligation is ſuch, 
that, if the above bounden A. B. his heirs, 
executors, or adminiſtrators, do well and 
truly pay, or cauſe to be paid, unto the 
above named C. D. his executors, admi- 
niſtrators, or aſſigns, the ſum of two hun. 
dred pounds of good and lawful money 
of Great Britain, on the day of 
— next enſuing the date hereof, with 
lawful intereſt for the ſame, then this 
obligation 
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obligation to be void, or elſe to remain in 


full force. 


ned, ſealed, and delivered, 
(being firſt duly ſtamped) & A. B. L. 8. 


in preſence of 
G H. 
— 1e. 


It may be obſerved upon the bond in 
the Scotch form, where the penalty is a 
ilch part of the principal ſum, that ſuch 
part of it only as is laid out for raifing and 
executing diligence, can be exacted ; and 
on that in the Engliſh form, where the 
bond is granted for double the ſum lent, 
conditional on payment of the half, or, 
real principal and intereſt, at a day cer- 
tain, that, though it be not preciſely paid, 
the creditor can only take the principal 
um lent, intereſt, and expences. The on- 
y difference between the two is, the Scotch 
wm points out a fifth part as a fund for 

recovering 
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recovering the expences in caſe of failure, 
and the Engliſh a ſum equal to the ſun 
lent, 


Subſcription Clauſe in the Ile of May, 


&* In witnc/5 whereof, they have hereun. 
* to ſet their hands and ſeals, at Douglas, 
« in the Iſle of Man, (where no ſtamped 
paper is uſed, or to be had), the day and 
year firſt above written. 


Signed, ſealed, and deliver- 2 J. Q. L. S. 
ed, in preſence of | J. C. I. &. 
« J. T. 
66 W. W.“ 


This was a mutual contract; from 
which it would appear their forms ate 
more ſimilar to the Engliſh than ours. 
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Receipts and Diſcharges, 


Receipt is either an acknowledges 

ment of a partial extinction of an 
obligation, or is granted where there was 
no prior obligation, as for goods, papers, 
money conſigned, &c.; and, in the laſt of 
:heſe caſes, generally includes alſo an obli- 
gation implied or expreſſed. A diſcharge 
is a declaration of the total extinction of 
an obligation. Obligations may be ex- 
unguiſned or diſſolved various ways, 1/2, 
By implement, by which is meant payment, 
or performance of the obligation; in 


which 
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which caſe, if it is in writin g, it is cuſtom, Moblig⸗ 
ary, where it has not been regiſtered, guiſhe 
ſimply to deliver up the obligation, which {Wexting 
affords a ſtrong preſumption of the pay. N, 
ment or performance; yet it is better tv Hobliga 
get a diſcharge written upon it at the ſame Ide de 
time, though not convenient to get a man Hef an 
of buſineſs, and though not perfectly for. Ning 
mal; as, otherwiſe, if it fell into the cre. Van, 


ditor's hands, he might rear up a claim Nute ſan 


Lngula 
to the 


on it, on pretence of its not having been 
ſettled ; and, on the other hand, it would 


take off every ſuſpicion of being got hold ſdtor, 

of by the debtor without implement. WWF As, 

2dly, Obligations are extinguiſhed by cor Nrempt 

ſent, that is, by the creditor's diſcharge, If any 
without implement, or without full im- entain 

plement of the obligation in his favour. Nortga, 
3dly, By compenſation, which takes place irectec 

when the ſame perſon is both creditor and N prio 
L ack 


debtor to another, whereby the mutual 
obligations, 


obligations, if for equal ſums, are extin- 
guiſned; and, if for unequal, the leſſer is 
extinguiſhed, and the greater diminiſhed, 
lh, By novation, or the change of one 
obligation into another, without changing 
the debtor or creditor; or, by the renewal 
of an obligation, the old one for the ſame 
thing is extinguiſhed : Or, 5thly, By con- 
fan, where the dehit and credit meet in 
the ſame perſon, either by ſucceſſion or 
Lngular title; as when the debtor ſucceeds 
to the creditor, or the creditor to the 
ebtor, or a ſtranger to both. 

As, in the receipt a& 178 3, there is an 
remption of receipts given on the back 
If any bill or note, or indorſed on, or 
tained in the body of any deed, bond, 
nortgage, or other obligatory inſtrument 
reed to be ſtamped by any law in be- 
ig prior to the receipt act, when they are 


L acknowledgment of implement, in 
B b whole 
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whole or in part, of an obligation, they 
may be very properly wrote on the back 
of it, which is not the leaſt ſafe method, 
in caſe the obligation ſhould be conveyed 
to a third perſon ; particularly in bills, i 
is abſolutely neceſlary, 

Diſcharges for rent, and in mercantils l, 
affairs, do not require witneſſes. N. B. have 
Diſcharges for three terms rent preſume 


all precedings paid. 

A diſcharge for a term's annualren! 
annuity, or jointure, was not formerly 
liable to ſtamp duty; and, if written on tl 
back of the bond, as they commonly were, 
ſeems to fall under the exception in ti: 


receipt act. How far this would extend f alt) 
receipts for rent on the back of the tenan'W ®Þlig 
copy of the tack, is doubtful, as they wet with! 
not wont to be ſo written. See abſtrach 0 
aid 


of the receipt act at the end of this title. 


Diſcharg —— 


and Diſcharges, 


they 
back 
2thod, | 
* Diſcharge on the Back of a Bond for 
1s, Borrowed Money. 


J, B. C. within deſigned, grant me to 
have received from A. B. alſo within de- 
figned, full and complete payment of the 
within principal ſum of one hundred 
pounds Sterling, and annualrents thereof 


antile 
N. B. 


ſume 


rent, 


nerly 


and therefore, J hereby diſcharge the ſaid 
A. B. his heirs and ſucceſſors, of the ſaid 
bond, principal ſum, annualrents, and pe- 
nalty therein contained, which diſcharge I 
oblige myſelf to warrant at all hands. Ii 
witne/s whereof, I have ſubſcribed theſe 
preſents, (written upon the back of the 
tid bond by F. G. in H.), at ——, the 
, one thouſand ſevert 


n the 
vere, 
the 
id to 


— day of 


hundred and cighty-four years, . before 
B b 2 theſe 


reſting unpaid, preceding the date hereof; 
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ing 
« An« 
«© the 
«ſg 2 
« ſaid 
bl 
« ſuc 
4 col 


theſe witneſſes, J. K. and L. M. both fer. 
vants to the faid A. B. 

If the bond is regiſtered, the diſcharye 
mult be on a paper apart, and ſhould alſo 
be regiſtered. The practice formerly was, 
that, if the obligation was for a ſum under 
I. 100 Scots, they did not uſe ſtampe! 
paper (i. e. the 4s. ſtamp, now 58.); but 
in that caſe they muſt pay upon the re- 


3 


. « wit 

ceipt act. f 
If the diſcharge is granted by an exe. i i 
lnler 


cutor, he is deſigned as ſuch, * conform 
* to confirmed teſtament in his favours, 1 
& dated,” &c. And in caſe the perſon 1 


who is entitled to the office of executor * 
has not confirmed the teſtament, nor has 2 
this bond ſpecially aſſigned to him, nor : , 
contained in any liſt or inventory made ag 
with relation to any deed to take effect af. - n 
| ter the death of the creditor, it is neceſſary Fa 


for the debtor's ſecurity to have the fol- 
low:ng 
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ing clauſe inſerted in the diſcharge :: 
« And, in regard I have not yet confirmed 
« the teſtament. of the ſaid deceaſed , 
«\ as to entitle ' me to payment of the 
« ſaid ſum, therefore, I hereby bind and: 
* oblige me, my. heirs, executors, and 
« ſucceſſors, that I. ſhall. obtain myſelf 
confirmed executor to the ſaid deceaſed. 
; in ſo far as reſpects the ſaid debt, 
with all convenient ſpeed.” (Here I 
have ſeen the time. ſpecified, and a penalty 


| ioſerted equal to the ſum. diſcharged. I: 


zpprehend the following alternative would: 
de more proper than ſuch penalty, and: 


more. conſiſtent with the. meaning of par- 


ties); or otherzways, and in caſe any o- 


* ther perſon ſhall obtain himſelf confirm- 
ed executor, and demand payment of 
* the ſaid ſum from the ſaid ——, I bind? 


and oblige myſelf, my heirs, and ſucceſy 
* lors, on intimation of ſuch demand, to» 


B b 3 “ repay⸗ 
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& repay to the fail —— the ſaid ſum ot 
40 , and that under the penalty of 
46, in Caſe of failzie, attour per. 


* formance. Regiſtration,“ &c. 

The perſon granting ſuch diſcharge may 
even pive caution, for this purpoſe, if ne. 
ceſlary. 


Diſcharge of Annualrent, 


If the bond ts not regiſtered, the an- 
nualrents may be diſcharged by a ſhort 
receipt and diſcharge on the back. 


Edinburgh, Auguſt 25. 1784. Received 
from A. B. within deſigned, the ſum of 
—— pounds Sterling, being one year's 
annualrent of the within bond, from — 
to „which is hereby diſcharged. In 
witneſs whereof F have written and ſigned 
theſe preſents, dated as above, 


. BG 
If 


m of 
ty of 
per. 


may 
ne. 
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If it is written by another perſon, © In 
« witneſs whereof, I have ſigned theſe 
© preſents, written by ——, date as above, 
© before theſe witneſſes, — and , 
© both in | 

I ſhall now give you a diſcharge of an- 
nualrent on a paper apart, and by an af 


hgnee. 


— by an Aſfegnee, 


h D. hereby grant me to have received 
tom A. the ſum of 
and that as a year's annualrent, from 
Whitſunday —— to Whitſunday laſt, of 
the principal ſum of pounds Ster- 
ling, contained in a bond granted by him 
* to B. and aſſigned by him to me by aſ- 
* ſignation,“ dated ——; and therefore, 
{ hereby diſcharge the ſaid A. of the ſaid 

year's 


pounds Sterling, 


* 
. 
d 
N 0 1 
q F4 . 2 * ” 7 © » _ 2 5 

n - —F——— 2 i : _-£ x 
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year's annualrent of the foreſaid principal 
: | | payab 
ſum, and of all years and terms precedi:! 


the ſame, * ſince my ſaid right and afſ; * 


menti 


* nation thereto.” In witne/s whereof, Marti 
larri 


The 
One thou. ided 


have ſigned theſe preſents, written by, &, 
„the —— day of 


art 


ſand, &e.- years, before theſe witneſlez, 3 


bas lat 


In a d 
granted by him to me,“ &c.; and leare Wy 


And, if it is not by an aſſignee, you hs, 
gin, “I, D. &c. contained in a bond 


out all between the inverted commas, zord 
In a diſcharge of a term's annuity, you 
begin as in a diſcharge of annualrent, and 
mention the ſum, “ as one year's (or half 
« year's) atinuity from 
e one thouſand, &c. years, contained in, 
© and due by, bond of annuity granted by 
6%, dated,“ &c.; © or by contract of 
„marriage entered into between the de- 


© ceaſed , father to the ſaid —, and 
& me, dated,” &c in caſe it-be an annuit) 
A payable | 
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pal 
2 enable by a contract of marriage, ſuch 
ing IT : 
5 s conditioned for in one of the contracts 
| I”. * 8 — 

S entioned under the title of Contracts of 


larriage. 
The wife's annuity, wherein ſhe is pro- 


ided and ſecured, in conſequence of their 


has land, is generally termed her Jointure. 
I a diſcharge of it, if ſuch annuity is ſo. 
called in the contract, you may put in the 


yord jointure inſtead of annuity. 
you 
and . : .. 
14 Diſcharges of Legacies, 


By act 20th Geo. IH. from and after 


* 0 iſt June 1780, there is to be paid to 
4s lis Majeſty, for every {kin or piece of 
* vellum or parchment, or ſheet or piece 
FF * of paper, upon which any receipt, or o- 


ther diſcharge, for any legacy left by any 


"will, or other teſtamentary inſtrument, 
. 


contract of marriage, when the huſband 


S I CIC EIS OS „ — 
2 ͤ ed ——. os 
— > "» *-—4 #4 N 8 


— 
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4 or for any ſhare or part of a perſon 
* eſtate divided by force of the ſtatute of 
«* diſtributions, or the cuſtom of any pro. 
4 yince or place, ſhall be engroſſed, writ. 
ce ten, or printed, the amount where 
„ ſhall not exceed the value of twenty 
4 pounds, a ſtamp duty of two fhillings 
* and ſixpence; and, where the amount 
* thereof ſhall be of the value of twenty 
* pounds, and not amounting to one 
*« hundred:pounds, a ſtamp duty of five 
* ſhillings ; and where the amount there. 
+ of ſhall be of the value of one hundred 
* pounds and upwards, a ſtamp duty of 
« twenty ſhillings ; ;” and receipts written 
upon paper not duly ſtamped; as above; 
Not to be available. 
And by an act 23d Geo. III, © where 
* the amount ſhall not exceed the value 
&. of twenty pounds, there ſhall be charge! 
* an additional ſtamp duty of two ſhilling) 
« ang 


left to 
of th 
ment: 
vided 
of dil 
vince 
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and ſixpence; and where the amount 
1 ſhall exceed the value of twenty pounds, 


rſonal 


ite a and not amount to one hundred pounds, 
pro. an additional ſtamp duty of five ſhillings; 
writ. and where the amount thereof ſhall be 


of the value of one hundred pounds, 
an additional ſtamp duty of twenty ſhil. 


ereof 
venty 
ling lings; and a like additional ſtamp duty 
for every further ſum of one hundred 
pounds.“ But this laſt mentioned act 
provides, that the additional duties im- 
poſed by it ſhall not extend to legacies, 
or ſhares of perſonal eſtates which ſhall be 
left to the wife, children, or grandchildren, 
of the perſon making ſuch will or teſta- 
mentary inſtrument, or which ſhall be di- 
vided among them by force of the ſtatute 
of diſtributions, or the cuſtom of any pro- 


unce or place. 


O ant 


enty 


Ole 


five 


red Diſcharge 
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Diſcharge of a Legacy, 


Know all men by theſe preſents, me A, 
B. in C.; whereas C. D. in E. now de. 
ceaſed, by teſtament dated —, legated 
and bequeathed to me the ſum of — 
Sterling, the ſaid ſum to be paid at the 
firſt term of Whitſunday or Martinma: 
after his deceaſe; and ſceing G. D. in E. 
executor of the ſaid C. D. has made pay 
ment to me of the foreſaid ſum of — 
Sterling, whereof I grant the receipt, re- 
nouncing all obje&ions on the contrary. 
Therefore, wit ye me to have exonered and 
diſcharged, as I by theſe preſents exoner, 
guit-· claim, and fimpliciter diſcharge the ſaid 
G. D. his heirs, executors, and fucceſlors, 
of the foreſaid ſum of Sterling, left 
in manner foreſaid, and of all action and 


execution competent therefor for now and 
ever; 


ever; 
warra 
regiſt 
and 8 


to Ter 


procu 
bave 
upon 
the — 
geſſes 


Diſc 


Rn 
B. in 
fed D 
0 the 
md { 
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erer; which diſcharge I oblige myſelf to 
warrant at all hands; and con/enting to the 
regiſtration hereof in the books of Council 
and Seſſion, or others competent, therein 


to remain for preſervation, I conſtitute 

wy 
procurators, &c. In witneſs whereof, I 
have ſubſcribed theſe preſents, written 
upon ſtamped paper by, &c. at ; 


the —— day of „before theſe wit. 


tefles, —— and —. 


Diſcharge for a Sum left by General 
Diſpofition and Settlement, 


Rnoto all men by theſe preſents, me A, 
B. in C. youngeſt ſon of the now decea- 


kd D. B. in E. in the pariſh of F. Mere. 


& the ſaid D. B. by general diſpoſition 


and lettlement executed by him, dated 
Cece the 
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the day of 
and appointed G. B. in II. eldeſt lawful ſon cutry 
procreate of the marriage betwixt him and daim 
the aiſo deceaſed J. K. his ſpouſe, his fole ¶ ceaſe 
executor and univerſal intromitter, with Ml any r 


laſt, made, nominate porti 


his whole goods, debts, and effects, ani nid ( 
others whatſoever, which ſhould pertain WM foref: 
and belong, or be owing and addebted to WM Sterl 
him at the time of his deceaſe, any manner 


on: 
of way, with power to him to intromit quit-c 
with, uplift, and receive the whole goods, !, 
gear, debts, and others, generally and par-. and 7 
ticularly therein enumerated, bat with and heirs, 
under the burdens, conditions, and provi- WM foref: 
ſions therein mentioned, ith the expre's Ml Sterl 
burden of the payment making to me o! me 
the ſum of pounds Sterling, within claim 
ſix months after his deceaſe, with annual. nid 
rent thereafter, fill payment (a); which ppoul 
ſum of pounds Sterling, fo left me, I wy 


he declared to be in full of all legitim, 


5 por (10 
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nated, portion natural, bairns part of gear, exe- 
ul n cutry, or any thing elſe that I could aſk, 
n and claim, or demand, in and through his de- 
s ſole I ceaſe, or by the deceaſe of the ſaid J. K. 

wit! WF any manner of way (5). And ſeeing the 
and I aid G. B. has made payment to me of the 
Ttain 
ed to 


pounds 


ſoreſaid principal ſum of 
Sterling, and annualrent reſting due there- 
on: Therefore, wit ye me to have exonered, 
quit-claimed, and ſimpliciter diſcharged, like» 
33 I, by theſe preſents, exoner, quit. claim, 
and fimpliciter diſcharge the ſaid G. B. his 
heirs, executors, and ſucceſſors, of the 
ſareſaid principal ſum of pounds 
Sterling, and annualrents thereof ſince the 
ſame became due (c), and of all I can aſk, 
nin claim, or demand, by the deceaſe of the 
ui aid D. B. my father, or of J. K. his 
ich E ſpouſe, both deceaſed, any manner of 
ne, way (4), and of all action and execution 
ny Cc'3 competent 


inner 
omit 
)0ds, 
par. 
and 


ori. 


"els 


e of 
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competent therefor. (Warrandice, &. 


as before). 
In caſe the diſcharge is by any other 
perfon than a ſon, it will be neceſſary to 
leave out from (a) to (6), and from (e) 
to (d). 


Diſcharge of Bairn's Part of Gear, 
Loben there is no Settlement by the 
Parent. | 


I, L. M. in N. ſecond lawful ſon of the 
deceafed J. M. late in J. for a certain ſum 
of money inſtantly advanced and paid to 
me by R. M. my eldeſt brother, do here- 
by exoner, quit claim, and fimpliciter dif+ 
charge the faid R. M. his heirs and ſuc- 
ceſlors, and all others the heirs, ſucceſſors, 
and repreſentatives of the ſaid J. M. my 
father, of all executry, legitim, portion 


natural, bairns part of gear, and every 
other 


1 


0. 
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atler thing whatſoever that I might aſk, 
claim, or demand, in or by the deceaſe of 
the ſaid J. M. my father, or of E. F. his 
ſpouſe, my mother, any manner of way, 
which diſcharge I oblige myſelf to wate- 
rant, &c. (as in. diſcharge of a legacy). 


Diſcharge of a Bond of Proviſion and. 


Bairn's Part of Gear. 


Know all men-by theſe preſents, me &. 
B. in C. Whereas G. B. in E. my father, 
by bond of proviſion dated —, bound 
and obliged him, his heirs and ſucceſſors, 
to make payment to me, or my heirs and: 
alignees, of the ſum of —— pounds Ster- 
ling, and that at the firſt term of Whit- 
lunday or Martinmas after his death, with: 
—— of penalty, and intereſt during the 
not payment, as the {aid bond bears; and 


Cc3 ſeeing. 


— 


CIS — r 


2 3 N 
. — 


3 
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ſeeing C. B. in E. my eldeſt brother, az 
heir to the ſaid G. B. has made pay ment 
to me of the ſaid ſum of, and an- 
nuatrents due and reſting thereon, where. 
of I grant the receipt, renouncing all ob- 
jections to the contrary. Therefore, wit 
ye me to have exonered and diſcharged, as 
I hereby exoner, quit. claim, and fampliciter 
diſcharge, the faĩd C. B. his heirs, exeeu- 
tors, and ſucceſſors, not only of the fore- 
ſaid ſum of , and whole annualrents 
refting thereon, and penalty before men- 
tioned, and of all action therefor, but alſo 
of all executry, legitim, &c. (as before). 


Diſcharge of Tutors and Curator. 
| Azccounts, 


Hao it known to all men by thefe preſents, 
me A. B. in C. Whereas D. E. in F. and 
7 | £23 G. 


rs 


e? 
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G. H. in I. tutors and curators nominated 
md appointed to me by C. B. in E. my 
deceaſed father, by deed of nomination 
tated —, (and if in the end of a gene- 
ral difpofition, you may fay, by nomi> 
nation contained in general diſpoſition 
executed by him, dated ), have 
moſt faithfully diſcharged their truſt as 
tutors and curators to me in my educa» 
ton, and the management of my eſtate 


during the years of my pupillarity and 
minority, and employed the ſame to the 


beſt advantage; and* have made due and 


faithful account of all their intromiſſions, 
and have delivered to me all bonds, obliga- 
tions, and: other vouchers of debt conceived 
in my favours thereanent. Therefore wit 
je me the ſaid A. B. now after my majori- 
ty, and full and perfect age of twenty-one 
years, not only to have granted receipt of 
de ſaid bonds, and other vouchers of 

teh: debt, 
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debt, renouncing all objeQtions to the cow. 
trary, but alſo, to have exonered and dj. 
charged, as | by theſe preſents exoner, quit 
claim, and fampliciter diſcharge the ſaids D. 
E. and G. H. their heirs and ſucceſſors, 
of all and ſundry goods, gear, debts, ſums 
of money, rents, maills and duties of lands, 
annualrents, and others pertaining to me, 
and. intromitted. with by them as tutors 
and curators foreſaid, during my pupilia- 
rity and minority, and of all omiſſions 
thereanent, and of all action and execution 
competent to me againſt them.thereupon, 
diſpen/ing- with the generality hereof, and 
declaring the ſame to be as good, valid, 
and iufficient, as if every particular of their 
intromiſſions and management were here: 
in at length inſert; whereanent I have 
diſpenſed, and hereby diſpenſe for ever; 
and [ oblige myſelf, my heirs and fuccel- 


ſors, to, warrant this diſcharge for their 
2 exonerat ion, 


exone! 
deadly 
regiſtr 
and 80 
to rem 
ful, tl 
i effe 


tute - 


where 
(ritt. 
pages 
the — 


ly bot 
m ex 
from 
out ol 


tors 


| hall 
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exoneration, at all hands, and againſt all 
deadly, as law will, and conſenting to the 
regiſtration hereof in the books of Council 
and Seſſton, or others competent, therein 
to remain for preſervation, and, if need- 
ful, that all execution neceſſary in form, 
4 effeirs, paſs hereon; I thereto conſtie 
te | 
my procurators, &e. In witneſs 
whereof I have ſubſcribed theſe preſents, 
(written upon this and the — preceding 
pages of ſtamped paper, dy "OI at — 


YNy e day 5 

nd | 

uh As the fame perſons are moſt frequent- 
h both tutors and curators, I have given 
Tee 


m example of a difcharge in that caſe, 
tom which it would be very eaſy to make 


elt one to perſons who had been either 
+ tutors or curators, without being both, 
call however, give an example of each, 
n, * 


in 
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in ſo far as they are different from the 
above. 


Diſcharge to a Tutor with conſent 


Curators, 


Be it known, &c. me A. B. in C. with 
advice and conſent of L. M. in N. and 
O. P. in Q. my curators : Whereas D. L. 
in F. being appointed tutor - dative, by gift 
thereof from the Barons of Exchequer in 
his favour, dated, &c. or tutor of lau, 


ſerved, &c.; and ſeeing J have attained to 


the age of fourteen years complete, and 
the ſaid office of tutory being expired, 
have made choice of the ſaids L. M. and 
O. P. to be my curators ; and the ſaid D. 
E. having moſt faithfully diſcharged hi 
truſt as tutor to me in my education, and 
the management of my eſtate, during ti 


years of my pupillarity, and employed, 
Ke. 


c.; 4 
count, 
my ſaid 
Therefo 
the adv 
and O. 
alſo, & 
tutor fc 
of all a 


on to t 


Be, 
L. in E 
bated 7 
miſlari 
— 
Venty + 
ped th 
the ye: 


the 


'o 


1th 
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de.; and has made due and faithful ac- 
count, &c.; and has delivered to me, and 
ny ſaid tutors and curators, all bonds, &c. 
Therefore, wit ye me the ſaid A. B. with 
he advice and conſent of the ſaids L. M. 
ind O. P. my curators, nat only, &c. but 
alſo, &c. the ſaid D. E. his heirs, &c. as 
tutor foreſaid, during my pupillarity, and 
of all action, &c. diſpenſing, &c. (and fo 
on to the end), 


Diſcharge to Curators. 


, 


Be, &c. me A. B. in C. Whereas D. 
L. in F. and G, H. in J. curators nomi- 
tated and choſen by me before the Com- 
miſſaries of 


, upon the — day of 
, one thouſand ſeven hundred and ſe. 
rent —— years, have faithfully diſchar- 
zed their truſt as curators to me during 
ne years of my minority, in my educa- 
tion, 
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tion, &c. to the beſt advantage, and hate 
made due and faithful account, &c. and 


the wh 


theſe p 
have delivered to me all bonds, &c. There. 


fore, &c. not only, &c. but alſo, &c. the ſaid 
D. E. and G. H. and all cautioners found 
by them the time of their election, of all 


piciter 
H. his 
ors, o. 


and Ob! 
force al 


and ſundry goods, &c. and of all action, 
&c. diſpenſing, &c. 


an any 


dr occat 

Diſcharge of Indentures. action a 

dn; wh 

I, A. B. within deſigned, do hereby tel. Wnt at: 
tify and declare, that the within deſigned 

C. D. did become bound and entered ap. 


prentice and ſervant to me in my trade 
and employment of „ upon the within 
— day of ——, and has, for the whole 
ſpace and time of ——, faithfully and ho- 
neſtly ſerved me as became an apprentice 
and ſervant to do, without abſenting him- 


ſelf, and fulſilled the within indentures in 
the 
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he whole clauſes thereof. Therefore I, by 
theſe preſents, exoner, quit claim, and ſine 
eiter diſcharge, the ſaid C. D. and G. 
H. his cautioner, their heirs and ſucceſ- 
ſors, of the ſame, whole heads, clauſes, 


and obligations therein contained, whole 
N, force and effect thereof, and of all that J 
can anywiſe aſk of them, for whatever cauſe 


vr occaſion, preceding this date, wich all 
ation and execution competent thereup- 
n; which diſctarge I oblige me to war- 
ut at all hands. In witneſs whereof, &c. 


* Diſcharge of a Loft Bill. 


hin Be it known to all men by theſe preſents, 
ole e A. B. in C. Whereas, by bill dated 
drawn by me upon, and accepted 


D. E. in F. I ordered him, —— days 
ter date, to have paid to me, or order, 
pounds Sterling, as the ſaid prin- 

D d cipal 
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cipal bill now loſt or miſlaid bears; a beirs 
now, ſeeing the ſaid D. E. has, notwithſtang. caſe 
ing of the ſaid bills being loſt, as ſaid is, time 
made payment to me of the foreſaid prin. 


cipal ſum, and whole bygone annualrent; ſon « 
thereof; and it being juſt and reaſonable ſubje 
I ſhould grant the diſcharge and obligation of, e 
under-written ; therefore, wit ye me, the that 
ſaid A. B. not only to have exoncred and MI *2 th 
diſcharged, as I, by theſe preſents, exoncr, free 

fore! 


quit. claim, and ſinipliciter diſcharge the ſail 
D. E. his heirs and ſucceſſors, of the faid dam 


principal ſum of pounds Sterling, may 
and whole bygone annualrents contained that 
in the bill above mentioned (a), and of the (| Ster 
ſaid principal bill itſelf, with all that has conſe 
followed, or may follow thereon, for ever, doo] 
but alſo, to be bound and obliged, 2s I, the com 
ſaid A. B. as principal, and G. II. in]. day: 
as cautioner with and for me, bind and cell; 

we 


eblige us, conjunctly and ſeverally, our 
heirs, 
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heirs, executors, and ſucceſſors, that, in 
caſe the foreſaid principal bill ſhall, at any 
time hereafter, appear indorſed, or other- 
wiſe conveyed in favours of any other per- 
ſon or perſons, ſo as the ſaid D. E. may be 
ſubjected in payment of the contents there- 
of, or any part of the ſame, then, and in 
that caſe, to repeat and pay back the ſame 
to the ſaid D. E. and his foreſaids, and to 
free and relieve him of the effects of the 
* foreſaid loſt bill, and of all coſt, ſkaith, 
damage, and expences, he, or his foreſaids, 


may incur therethrough, in any fort, and 
pounds 


that under the penalty of 


books of Council and Seſſion, or others 


days charge, and all other execution ne- 
ceſſary, in form as effeirs, paſs hereon, 


we conſtitute 
Dd 2 our 


Sterling, by and attour performance; and 
conſenting to the regiſtration hereof in the 


competent, that letters of horning, on ſix 
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our procurators. In witne{ of Engl 
whereof, &c, 

For a loſt bond, it is only to narrate the 
bond inſtead of the bill, and at (a) to in. 
ſert,“ and penalty above mentioned obl:. 
e ged therefor ;” and inſtead of, appear 
* indorſed,”” ſay, appear affigned.” 


ledginj 

Abſtratt of the Receipt Act. 1188 

on, or 

From and after the iſt September 1783, bond, 

receipts, or other diſcharges, given upon kum, 
the payment of money, amounting to L. 2, by 
and under L. 20, to pay 2 d. each; for * 

L. 20, and upwards, 4 d. each; reccipts — 

in full alſo to pay 4d. each. * 


This act, it will occur, cannot extend (hers 
to receipts for papers, goods, cattle, 07 pays 
any thing, except money. 5 

e | 


Ihis act is declared not toextendtocharge 
any receipt for money paid into the Bank 


of 
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of England, or the houſe of any banker, 
or for any dividend of the public or go- 
ernment funds eſtabliſhed by parliament; 


TRE 8 


r SA 
* 


— 
8 : 
ww 


bank poſt bill; or to any letter acknow- 


. * 1 

or any receipt given on the back of any 4 

: . 4 

bill of exchange, promiſſory or other note 3 

4 

97 duly ſtamped, or upon any bank note or 3 


edging the ſafe arrival of any bills, notes, 
or remittances z or any receipt indorſed. 
on, or contained in the body of any deed, 
bond, mortgage, or other obligatory in- 
ſirument, already directed to be ſtamped. 
by any law now in being; or to any re- 
| leaſe or acquittance by deed; or to re- 
teipts given by the treaſurer of the army, 
agents for the army, officers, ſeamen, ſol. 
diers, or their repreſentatives, for wages, 
pay, or penſion. 
Alſo, not to extend to any receipt on 
the back of a foreign bill of exchange. 
D d 3 Perſons 
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Receipts 


Perſons fraudulently evading the du. 
ties, - by inſerting a leſs ſum than that ac. 
tually received, or by ſeparating or di. 
viding a ſum into divers receipts, or uſing 
any other fraudulent device to avoid the 
duties, to forfeit L. 20. Receipts in full 
of all demands to pay 4d. 

Duty on receipts to be paid by the per. 
fon requiring them, except receipts for 
ſalaries, penſions, &c. payable from bis 
Majeſty, which are to be paid by the per- 
ſon giving them. 

Receipts to be ſtamped before written; 
and if not ſtamped as directed by this act, 
or ſtamped for a lower duty, they ſhall 
not be pleaded or given in evidence in 


any court, or available in law or equity. 
Unſtamped receipts, in which a ſum 
under L. 2 ſhall be expreſſed, and which 
ſhall (by the inſertion of the words in full 
f 


of all 
a gene 
demaT 
ed, 01 
preſle« 
of all 
ged; 
receip 
be gi\ 
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if all demands, or otherwiſe) be given as 
a general acknowledgment of all debts or 
demands being diſcharged, may be plead 
ed, or given in evidence for the ſum ex- 
preſſed, but not as an acknowledgment 
of all debts and demands being diſchar- 
ged; and, in hke manner, 2d. ſtamped 
receipts for L. 2, and under L. 20, may 
be given in evidence for the ſum expreſ- 
ſed therein, though theſe words be inſert, 
but not as a general diſcharge of all de- 
mands. 

And, by amendment of the ſaid act 
from and after 2 5th March 1784, perſons 
writing or ſigning receipts or diſcharges 
upon paper not duly ſtamped, ſhall forfeit 
L. 5, to be recovered before any neigh- 
bouring juſtice. | 

Perſons required to give receipts, are 
empowered to charge the value of the 
ſtamp to the perſon requiring the receipt. 
No 
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No receipt or diſcharge to be ſtamped 
after being written. or ſigned, unleſs upon 
payment of the duty of L. 10. 

Perſons counterfeiting the ſtamp to ut, 


fer death. 
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Contracts of Feu, Conveyances 
thereof, and Charters thereon, 


1 Contract of feu is a kind of perpe- 
tual location, and differs from a 
ck or leaſe in this, that a tack is only 
r a term of years, the other to perpetu · 
ty; for a tack is alſo an heritable right. 
Ie words /et and let are commonly uſed 
both. In a leaſe of lands, the lefſee's 
ht is limited to thoſe yearly fruits, which 
ther naturally, or by culture, ſpring 
om the ſurface. He is not entitled to 


Food or growing timber above ground, 
nor 
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nor to coal, lime, &c. beneath it, which 
conſume the ſubſtance, unleſs there i; ; 
ſpecial clauſe in the tack to that purpoſe, 
A feuer is entitled to the whole profit 
ariſing from his feu; to the woods, &. 
above ground; and to the coal, limeſtone, 
&c, under it; and can give real ſecurity 
thereon for debt. 
right, inteftment is neceſſary to complet 


As it is a perpetull 


it, and regiſtration of the ſeiſine, or it 
ſtrument taken thereupon within 60 dat 
after infeftment, that purchaſers may have 
an opportunity of ſeeing ſuch perpetual 
incumbrances upon lands, by ſearching 
the records, otherwiſe it is not good agail 
them, but only againſt the granter and 
his heirs. There is no time, however, li 
mited for taking infeftment ; but if a pro 
prietor gives a right, and, before infelt 


ment is taken on it, gives another perſo 


right to the ſame ſubject, the firſt infeſt 
| ment 
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ment, ! 
ferable, 
night v 
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nent, though on the ſecond right, is pre- 
ferable, if the perſon receiving the ſecond 
right was not in the knowledge of the firſt 
being granted before he received his. The 
perſons guilty of granting ſuch double 
conveyances (a crime termed Stellionate) 
re highly puniſhable, being declared in- 
famous by our ſtatutes, and to be puniſh- 
ed in their perſons and goods at the King's 
pleaſure 3 and beſides, the perſon who got 
the firſt right has recourſe againſt the 
granter and his heirs. If a perſon acqui- 
red right, by purchaſe, to the whole eſtate 
out of which the feu is granted, and the 
feu was omitted to be excepted in making 
out the rights, and the purchaſer infeft 
before the feuer, he would have the beſt 
right, if not in the knowledge of the feu 
at purchaſing; and, in this particular caſe, 
the evidence of a fraudulent intention is 
not ſo very clear, that it would ſubject 
the 
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the ſeller to ſuch ſevere puniſhment ;—iq 
all probability, the feuer would, however, 
have, recourſe upon him. To prevent 


this ground of diſpute betwixt a feuer and 


purchaſer, in the diſpoſition to the latte, 


and in every caſe where it is only the ſa. 


periority that is to be conveyed, as it is in 
this caſe, in Jo far as relates to the ſu, 
there is, or ought to be, an exception of 
feu contracts, or rights of property of the 
lands granted by the diſponer expreſo 
reſerved from the warrandice, but with 
power to the purchaſer to quarrel and re- 
duce them on any ground in law not in- 
ferring warrandice, or recourſe againſt the 
diſponer. Where the original granter 
becomes bankrupt, recourſe i is loſt; and, 
where there are creditors to deal with, the 
ſubject i is in danger of being totally car- 


ried off, if infeftment i is not taken, as there 


is no real | right before infeftment, but Y 


right 


( 


right | 
and his 
right b 
hgn to 


cept of 


ceiring 
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ight barely perſonal againſt the granter 
and his heirs. If any perſon purchaſe the 
right before infeftment, the feuer may aſ- 
ſign to the purchaſer the unexecute pre- 
cept of ſeiſine, upon which the perſon re- 
ceiring the aſlignation may be infeft. The 
heir, by a general ſervice, acquires right 
to the unexecuted precept, and may be 
infeft by 1693, c. 35. Such precept is 
good, though the granter of the right 
containing it, and the receiver, ſhould 
both die before it is executed, contrary 
o the general nature of mandates. Pre- 
tepts of clare conſtat, to be after taken 
notice of, are an exception, and mult be 
bllowed by infeftment in the lifetime of 
de perſons receiving them. 

Beſides the caſualities of ſuperiority 
proper to other holdings, there is a par- 
licular caſuality or forfeiture proper to 
en holding, unleſs expreſsly provided 

Ee againſt 
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againſt in the feu right, which is the lo 
of right to the feu by negle@ of payment 
of the feu duty for two whole years, by 
act of parliament in the 1 597, commonly 
called the zin/el of the feu right ob non fp 
lutum canonem, and the irritancy made by 
the act of parliament is generally inſerted 
in the feu contract; where there is no 
conventional irritancy, the vaſſal is allow. 
ed to purge (or take away by payment) 
the legal at the bar before ſentence ; but, 
where the legal irritancy is fortified by a 
conventional one, it is thought he cannot 
be allowed to purge it without very good 
reaſons. 
With regard to the caſualties due in 
feu-holdings, proper te holdings in gene- 


ral, 8 
Non- entry is a caſuality which falls to 
the ſuperior out of the rents of the feudal 
ſubject, through the heir's negleQung to 

get 


Conveyances thereof, &'c. 327 


get the inveſtiture renewed after the death 
of the anceſtor. It is the retoured duty 
till citation upon a ſummons of general 
declarator of non-entry, and the full rent 
afterwards, unleſs a reaſonable cauſe can 
be afligned ; but, as the feu-duty is really 
the retoured duty in feu-holdings, there is 
no non-entry due by that holding till cita- 
tion on a declarator of non-entry, It is ex- 
cluded by infeftment of property confirm- 
ed by the ſuperior, during the lifetime of 
the perſon ſo infeft; by terce and courte- 
ſy; reſerved liferent ; by the vaſſal's not 
entering being occaſioned by the fault of 
the ſuperior ; by the heir of the ſuperior, 
aſter his death, not being entered. Seiſine 
to three conſecutive heirs preſumes all pre- 
cedings paid. A novodamus (i. e. a clauſe 
in a charter, whereby the ſuperior grants, 
# nw, the ſubjects, to ſupply all defects in 


the rights, ſo called from de novo damus, 


E e 2 &c.) 


328 
&c.) has the ſame effect. A charter, ar 
precept of clare conſtat, granted voluntari. 


Cyntractt of Feu, 


ly, without a clauſe of novedamus, imports 
a diſcharge of non-entry duties incurred 
preceding the death of the predeceſſor, 
Relief is that caſuality which entitles the 
ſuperior to an acknowledgment or conſ. 
deration from the heir of the deceaſed val. 
fal, for receiving him as vaſſal in the lands, 
It is ſo called, becauſe, by the entry of the 
heir, the feu is relieved out of the ſupert- 
or*s hands. It is a ſum equal to one year's 


feu duty, though it is generally mentioned 


as the double of the feu · duty for the firſ 


year; one half of that ſum is the feu · du 


properly payable for that year, the other 


half relief. As it has been doubted whe- 


ther it is due in feus held of ſubjecds, 
without a ſpecial proviſion for doubling 
the feu-duty the ſirſt year of the entry of 
every heir, a clauſe to this purpoſe is ge. 
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rerally inſerted, and it is frequently ſtipu- 
ated what is to be paid for the entry of a 
fogular ſucceſſor, (i. e. one acquiring right 
otherwiſe than by deſcent) as, without ſuch 
ſtipulation, the ſuperior would be entitled- 
to a year's rent from the ſingular ſucceſ. 
. or, whether of lands or houſes, as the. 
at, ine are ſet, or may be ſet at the time, 
deducing the feu. duty, public burdens, 
e nd all annval burdens impoſed with con- 
l. ent of the ſuperior, with a reaſonable al. 
, WW vance for reparation of houſes. It was 
bus aſcertained by decifion, February 14. 
775, Aitchiſon contra Hopkins, 

Liferent eſcheat_ is only due in criminal 


7 ales, and by it the ſuperior is entitled to 
. de profits of the ſubjects held of. himſelf. 
„ ing the criminals life, | 

5 Diſclamation and purprefture are md 


focal forfeitures of the right, than caſuali. 
ss; che firſt is incurred by diſowning or 
f Le 3 diſclaiming- 
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diſelaiming the ſuperior before a judge; 
the other, by encroaching on his property 
by building, incloſing, &c.; and the laſt 
ſeems to be almoſt in diſuſe. 


Mw Contract of Feu. 
Mga (i 15 - 
i contracted, agreed, and ended, be. 
tween the parties following, viz; A. B. 
Eſq; of C. heritable proprietor of the 
ground after mentioned, with the petti 
' "tients, on the one part, and D. E. mer 
chant in F. on the other part, in manner 
underwritten: That. is. to ſay, the ſaid A. 
B. for the payment of the yearly feu-duty, 
and performance of the other preſtations 
after ſpecified, with and under the condi 
"tions ant proviſions after expreſſed, here- 
dy yen, andi in feu farm and heritage per- 


"petal nd pn rom hm bbs ki 
An. I 7 and 


ze; 
Ay 
laſt 
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and ſueceſſors, to and in favour of the ſail 
D. E. his heirs and affignees whatſoever, 
heritably and irredeemably, ail and whole 
that piece of ground on the eaſt ſide of 
the town or village of F. upon which the 
faid D. E. hath, in conſequence of miſſives 
betwixt the ſaid A. B. Eſq; and him, built 
à houſe, conſiſting of feet in length 
in front, ranging with the houſes on the 
fame ſide of the ſtreet, and of — feet 


in breadth, with a yard at the back of the 
aid houſe, conſiſting of 
length backwards therefrom, to the; water 
of C. and of breadth, equal to the length 
of the ſaid houſe, bounded by the houſe 


feet in 


and yard lately feued ta G. H., on the 
ſouth, by the high ſtreet, of the ſaid town 


or village on the weſt, and by the houſe 


and yard lately feued to J. T. on the north, 
and by the water of C. on the eaſt parts, 


vith.che whole parts, pendicles, and perti- 


nents 
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ments thereof, all lying within the pariſh 
of - and ſheriffdom.of ——, to- 


gether with all. right, title, intereſt, claim 


of right, property, and poſſeſſion, petitory 
and poſſeſſory, which the faid A. B. hit 
authors and predeceſſors had, have, or any. 
wile may have, claim, or pretend thereto 
in time coming; declaring his entry there. 
to to have been and begun at the term of 
Whitſunday laſt, thenceforth to be peace. 


ably poſſeſſed and enjoyed by the ſaid D. 


E. and his foreſaids, in feu farm, fee, and 
heritage for ever; with full power to the 
faid D. E. and his foreſaids, to uſe all 
manner of. free trade and traffick withih 
the faid town or village, as freely as any 
other trader within the ſame are in uſe to 


do; in which houſe and yard before writ- 


fen, with the pertinents, the ſaid A. B. 
' binds andobliges himſelf, and his foreſaids, 
VR * and ſufficiently, to infeft and 
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bife the faid P. E. and his foreſaids, upon 


their. own proper charges and expences; 


nd, for that effect, to grant, ſubſcribe, 


ind deliver charters, containing precepts 
of ſeiſme, and all other clauſes neceſſary 


o be holden by the faid D. E. and his 
refaids, of the ſaid A. B. his heirs, and 
ſucceſſors, immediate lawful fuperiors 
thereof, in feu farm and heritage, as laid 


s, for the yearly payment of the feu-duty 


underwritten, and perfarming the ſeveral” 


ebligements, preſtations, and conditions 


after mentioned, and which are ſperially 


o de contained in the infeftments to fol. 


low hereupon ; and the faid A. B. binds 
and obliges himſelf not to lie out unen - 
tefed, in time coming, to the ſuperiority 
of the faid houſe and yard, with the per- 
linents, and to enter and receive the heirs 
of the faid D. E. and his forefaids, as vaf. 
als therein, from time to time, a8 they 


WE; hall 
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ſhall be inks to that effect, on the term 
and conditions after expreſſed, and da 

bling the feu duty in manner underwrn 
ten, and alſo to enter and receive the fin 
-gular ſucceſſors therein, in the ſame man; 
ner, for payment of the double of the 
feu · duty the firſt year of the entry of ead 
ſingular ſuccefſor thereto, to which ſun 
ſuch entry is hereby declared to be taxed 
Jo often as the ſame ſhall happen, without 
any further compoſition whatever; whic: 
houſe and yard, with the -pertinents, dil 
Poſition thereof before written, and infeit 
ments to follow thereupon, the ſaid A. B. 
binds and obliges himſelf, and his fort- 
faii's; to warrant to the ſaid D. E. and i 
forslaids, with and under the expres 
obligements, conditions, and preſtations 
aſter written, at all hands, and againſt al 
deadly, as law will. For the which cau/ts 
the Kid, A, F. bind and obliger him, bv 
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irs and ſucceſſors whatſoever, to make 
00d and thankful payment to the ſaid A. 
3 Eſq; and his foreſaids, ſuperiors of the 
id houſe and yard, of the ſum of 
erling money yearly, at the term of Mar. 
nmas, in name of feu- duty; declaring 
he firſt term's payment of the fame to 
ommence and begin at Martinmas next 
or the firſt half year's feu duty then due, 
and ſo forth yearly at Martinmas in all 
me thereafter, with two Faſten-even hens 
arly at the uſual terms of payment, and 
oubling the feu-duty the firſt year of the 
try of every heir or heirs thereto, as 


re. ale is, of feu-farm, allenarly; and alſo 
vis WMoubling the feu · duty the firſt year of the 
rel WMniry of each ſingular ſueceſſor, as above 


mentioned: As alſo, the ſaid D. E. binds 
all Wd obliges himſelf, and his foreſaids, to 
fee Meomnenr and anſwer to all the courts to 
hide holden therein, by the ſuperior or his 
my BW bailies, 
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bailies, when lawfully cited thereto, and 
obey the ſtatutes thereof under the paig 
of ——, as an unlaw or amerciament for 


each failzie; and farther, by theſe pre. 
ſents, binds and aſtricts himſelf to the corn 
mill of the barony of C. commonly called 
the Mill of C. and thereat to grind all their 
corn and malt, and to pay the multurez 
uſed and wont, as the other inhabitants of 
the ſaid town or village are in uſe to pay, 
and that they ſhall be liable in the like ſer- 
vices as any other feuer within the ſame 
are, and ſhall be in uſe to perform ; and 
binds and. obliges himſelf, and his fore- 
ſaids, to free and relieve the ſaid A. B. 
and his foreſaids, of all public burdens, 
impoſitions, and other taxations that are 
or ſhall happen to be impoſed upon the 
ſaid houſe and yard, with the pertinents 
before diſponed, in time coming, after the 
ſaid term of Whitſunday, and that as the 
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fclievin 
dens, 2 
jreced? 
condit: 
o be p 
forefaic 
erantec 
to the ! 
Counc! 
dat let. 
and 21 


ws effei 


Hour, 
more r 
a'd ho 
the fail 
ffir u. 


Convcyances there, Cc. 337 


other inhabitants and feuers are, or ſhall 
be in uſe to do, the ſaid A. B. freeing and 


Meving the faid D. E, of all publiC bur. 


dens, and others, payable for the ſame, 
jreceding that term, with and under which 
conditions, obligements, and preſtations, 
o be performed by the faid D. E. and his 
prefaids, theſe preſents are made and 
granted, and no otherwiſe; and conſenting 
o the regiſtration hereof in the books of 
Council and Seſſion, or others competent, 
kat letters of horning, on ſix days charge, 
and all other execution neceſſary, in form 
5 effeirs, paſs thereon, they coultitute 


their procurators. 


Hour, to the effect the f id D. E. may be 


more readily infeft and ſeiſed in the fore- 
ad houſe and yard, with the pertinents, 


te faid A. B. by theſe prefents, makes, © 


"nflitntes; and ordains 
[FT and 


7 
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and each 
of you, conjunctly and ſeverally, his bai. 
lies in that part, ſpecially conſlitute, com, 
manding you, upon ſight hereof, to paſs 
to the ground of the ſoreſaid houſe and 
yard, or any part thereof, and there gire 
and deliver heritable ſtate and ſeiſine, ac. 
tual, real, and corporeal poſſeſſion of the 
foreſaid houſe and yard, with the pert. 
nents, lying as ſaid is, to the ſaid D. L 
by deliverance of earth and ſtone, oi i- 
ground of the ſame, to him, or his certain 
attorney, bearer hereof, to be holden ot 
the ſaid A. B. and his foreſaids, immediate 
lawful ſuperiors thereof, in ſeu- farm anc 
heritage, as ſaid is, for the yearly payment 
of the feu-duty, and performance of the 
ſeveral obligements, preſtations, and con. 
ditions before written, and which are {pc 
cially to be contained in the infeftments 


to follow hereupon, and this in nowile )- 
| leave 


leave 

A. B. 
full pe 
pels v 
this 2 
ſtamps 
ſubſer 
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are undone. The which to do, the fail 


bai. . B. commits to you, and each of you, 
om. full power, by this his precept. In wit- 
pak ves whereof, theſe preſents (conſiſting of 
and this and the preceding pages of 


lamped paper), written by , are 
ſubſcribed by the ſaid parties, as follows, 


iz. 


„LF Diſbofition and Aſſig nation to a Con- 
Ui tract of Feu before infeſtment. 


1088 , D. E. in F. for a certain ſum of mo- 
zie dey advanced and paid to me by G. H. 
anc in J. as the agreed worth and price of the 
ert houſe and yard after mentioned, whereof 
the ! grant the receipt, renouncing all objec- 
on. tions to the contrary, do hereby, with and 
| under the burden of payment of the year- 
7 fen-duty and performance of the other 
obligements and. preſtations contained in 

Ff 2 the 
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the contract of feu after mentioned, e aid ho 
convey, and make over from me, my heirs il cept of 
and ſucceſſors, to and in favours of the WM contra 
faid G. H. his heirs and aſüignees what. Wl and to 
ever, heritably and irredeemably, al and Ml ſubjeQt 
whole (here inſert the deſcription ad Whith 
boundings of the ſubjeQ) together with WM rogatit 
ail right, title, intereſt, claim of right, nd bi 
property, and poſſeſſion, petitory or pol- and pl 
ſeſſory, which 1 or my authors had, have, Ml do ev 
or may have, claim, or pretend thereto; ¶ lave e 
and I hereby make and conſtitute the ſaid WW Whic! 


G. H. and his foreſaids, my lawful ceſſion- Wl t war 
ers and aſſignees, not only in and 7o the writs, I allena 
evidents, and title deeds of the ſame; and dice b 


particularly, a contract of feu of the ſaid WM faid fi 
ſubjects, entered into between A. B. Lig; payab 
of C. ſuperior of the ſaid ſubject, and me, WM the te 
dated the day of one WW Ha 
thouſand, &c, years, with power to the WM unde 


ſaid G. H. to obtain himſelf infeft in the ſaid 
{aid 
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aid houſe and yard, in virtue of the pre- 
cept of ſeiſine contained in the ſaid feu- 
contract hitherto unexecute; but alſo, in 
and to the maills and duties of the ſaid 
ſubject, from and after (a) the term of 


and Whitſunday laſt, in time coming. Sur- 
11 Wi rogating and ſubſtituting the ſaid G. H. 
it, WY and bis foreſaids, in my full right, title, 
0nd place of the premiſſes, with power to 
Ve, do every thing thereanent that 1 could 
o; lave done myſelf before granting hereof. 
id Which diſpoſition I bind and oblige me 
N- WF to warrant from my own facts and deeds 
', allenarly, done, or to be done, in preju- 
ad Wl dice hereof, and to free and relieve the 
id aid ſubjects of all feu duties, and others, 
of payable out of the ſame, at and preceding 
© WM the term of Whitſunday laſt, the ſaid G. 
Ie H. and his foreſaids, being always bound 
nud obliged to tree and relieve me of the 
laid feu-duty, and other preſtations in- 

13 cumbent 
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cumbent by the ſaid contract, in all time 
coming; and I have herewith delivered 
up to the ſaid G. H. my double of the 
ſaid contract of feu, to be kept and uſed 
by him, and his foreſaids, as their own 
proper evident in time coming. Conſcnt. 
ing to the regiſtration hereof in the books 
of Council,and Seſſion, or others compe. 
tent, therein to remain for preſervation, 
and, if needful, that all execution necel- 
fary, in form as effeirs, paſs hereon ; and 
thereto I conſtitute 
| my procurators, 
In witneſs whereof, &c. 
It has been ſaid before, that the heir by 
a general ſervice acquires right to the un- 
execute precept of ſeiſine; but, to ſave 
this trouble and expence, it is very ordi- 
vary for a man to aſſign to his ſon the 
ſeu contract, with power to obtain himſclt 


infeft on the unexecute precept ; and this 
| ** 
VI. 


$7 


11 
1 
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will differ from the preceding in little 
more than the narrative. 


J, D. E. in F. for the love, favour, and 
aftection which I have and bear to G. H. 
my eldeſt law ful ſon, procreate of the mar- 
rage bet w ixt me and ——, and for 


other weighty cauſes and conſiderations 
me hereto moving, do hereby, with and 
under the burden, &c. (as above) grve, 
grant, diſpone, aſſign, and make over to and 
in favours, &c. (to letter (a),) from and 
ater my deceaſe, whenever the ſame ſhall 
happen; reſerving always to me my life- 
rent right and uſe of the ſubjects above 
diponed, during all the days of my life- 
time, and full power, faculty, and liberty 
to alter, innovate, or annul theſe preſents, 
in whole or in part, at any time in my 
lte; ſurrogating, &c. with power to him 
immediately after, upon my deceaſe; to do 

every 
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every thing thereanent I could ham done 
myſelf while in life; diſpenſing with the 
not delivery hereof; and admitting and 
declaring theſe preſents, if found lying by 
me, or in the hands of any third perſon, 
at the time of my death, to be as valid and 
effectual as if delivered by me while in 
life; with the not delivery whereof I have 
diſpenſed for ever. Conſenting to the re- 


giſtration, &c. 


If the ſuperior is willing to receive the 
heir of the perſon laſt infeft in a feu te. 
nement as vaſlal, he grants him a precept 
of ſetfine, called a precept of clare con/at, 
without putting him to the trouble or ex- 
pence of ſerving heir in ſpecial to his pre- 
deceſſor in the ſubject, which, if the ſupe- 
rior refuſe, he muſt do, and the heir, up- 
on production of his ſpecial retour, may 
odtain horning againſt the ſuperior to 

1 charge 
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charges mim to receive him as vafſal in fif. 
cen days, the vaſſal paying to the ſupe- 
nor the caſualities he has right to out of 
the ſubjects. 


Precept of Clare Conſiat, 


A. B. Eſq; of C. ſuperior of the houſe 
ind yard after mentioned, with the perti- 
nents : Know ye me, whereas, by authentic 
inſtruments and documents produced to 
me, and by me read, ſeen, and conſidered, 
i clearly appears and is made known, that 
the now deceaſed D. E. merchant in F. 
ther of my lovit, G. E. merchant there, 
dearer hereof, died laſt veſt and ſeiſed as 
of fee, at the faith and peace of our ſove- 
teign Lord the King, in all and whole, &c. 
(here take in the ſubjects) lying within 
the pariſh of and ſheriffdom of 


and that the ſaid G. E. bearer hereof, is 
000 
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the eldeſt lawful ſon of the ſaid decead les, 
D. E. and ſo my ſaid lovit is neareſt and the pa 
lawful heir to the ſaid D. E. his father, {i merci: 
and that he 1s of lawful age, and that the 6. E. 
_ faid houſe and yard are held of me, my altriQt 
heirs and ſucceſſors, as ſuperiors thereof, C. <0! 
2 for payment to me, my heirs and ſuccel. therea 
ſors, of the ſum of money yearly, at and p: 
the term of Mar'inmas, in name of feu - the 
duty, with two Faſten even hens yearly, Ml ® vill 
at the uſual terms of payment, and dou- I We i. 
bling the feu duty the firſt year of the ichin 
entry of every heir or heirs thereto, 28 and in 
uſe is, of feu-farm, allenarly; and allo Wh © th 
doubling the feu · duty the firſt-year of the JW Public 
entry of every ſingular ſucceffor therein, Ii ions 
to which ſum ſuch entry is hereby decla- Ji Pofed 
red to be taxed, without any further com- Ji pertin: 
poſition, and compearing and anſwering I le c: 
at all the courts to be holden therein, by ud pc 
action; 


me or my foreſaids, ſuperiors, or our bai 
4 lies, 
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les, when lawfully cited thereto, under 


the pain of ———, as an unlaw or a- 
nerciament, for each failzie ; and the ſaid 
6. E. and his forefaids, being bound and 
aſtricted to the corn-mill of the barony of 
C. commonly called the Mill of C. and 
thereat to grind all their corn and malt, 
and paying the multures uſed-and wont, 
as the other inhabitants of the ſaid town 
or village are in uſe to pay, and being li. 
able in the like ſervices as any other feuer 
within the ſame are in uſe to perform; 
and in like manner, freeing and relieving 
me, the ſaid A. B. and my foreſaids, of all 
public burdens, 1mpoſitions, or other tax- 
ations that are, or ſhall happen to be im- 
noſed on the ſaid houſe and yard, wich the 


pertinents, in time coming, and being li- 


ible effeiring and conform to their part 
and portion of the cuſtoms and other ex- 


Actions that may be due and payable by 
the 
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the ſaid town or village, as the other in. 
habitants thereof are and ſhall be in uſe 
to do; and which preſtations and oblige. 
ments are ſpecially to be contained in the 
infeftment to follow hereupon. T herefure, 
to 

and each of you, my bailies in 
that part, conjunaly and ſeverally, ſpeci. 
ally conſtitute, to the effect after men- 
tioned: It is my will, and 1 hereby deſite 
and require you, that, on ſight hereof, ye 
Pals to the ground of the foreſaid hou's 
and yard, and there give and deliver he- 
ritable ſtate and ſeiſine, actual, real, and 
corporeal poſſeſſion of all and whe tlie 
foreſaid houſe and yard, with the pert!- 
nents, lying as ſaid is, by deliverance 0: 
earth and ſtone, of the ground of the 
fame, to the ſaid G. E. as heir forcſaid, 


or his certain attorney, in his name, bear- 


er hereof, to be holden as ſaid is; and 
this 


this in 
to do, 

my bal 
power, 
witnel 
upon 
ſtampe 
factor) 
per lea 
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his in nowiſe ye leave undone; the which 
to do, I commit to you, and each of you, 
my bailies in that part foreſaid, my full 
power, by this my precept of ſeiſine. In 
witneſs whereof, theſe preſents (written 
upon this and the preceding page of * 
tamped parchment, by L. M. in O. my 
for) are ſubſcribed by me, and my pro- 
per ſeal ordered to be appended, at C—, 


lhe — day of ———, years, be- 
bore theſe witnetles, Q. R. and J. T. both 
my ſervants. 


If any of the perſons before mentioned 
ret themſelves infeft, and afterwards diſ- 
pone theſe ſubjects, the diſpoſition will 
tun in the following form: 


G g Di/- 

* If written on the face of a ſheet, or on one 

page, leave out the words, * this and the preced- 
ing page of. 
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D Helis tion of a Houſe and Yard bel 


in Feu. 


LA.» * 


tor of the houſe and yard after mention. 
ed, for a certain ſum of money inſtant!y 
advanced and paid to me by C. D. —in 
E. as the agreed worth and price thereof, 
the receipt whereof I hereby acknowledge, 
oy nge all objections to the contrary, 
do hereby, with and under the burden dl 
payment of the yearly feu-duty, and per. 


formance of the other obligements and 
preſtations underwritten, el, alienate, and 
diſpone from me, my heirs and ſucceſſors, 
to and in favours of the ſaid C. D. his 
heirs and aſſignees whatſoever, heritably 
and irredeemably, al and «whole (here tak? 


in 


A. B. is here uſed for the perſon veſted in 
the feu, not the ſuperior, as in the preceding 
examples, 


in C. heritable propre 


n the 

ſormer 
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n the deſcription of the ſubjects from the 
former rights or infeftment), lying within 


„and ſheriffom of —, 


the pariſh of 
together with all right, title, intereſt, claim 
of right, property, and poſſeſſion, petitory 


* or poſſeſſory, which I, my authors and pre- 
„ #ccfors, heirs and ſucceſſors, had, have, 
ea, 2 have, claim, or pretend thereto. 
Ire In »hich houſe and yard, with the pertt- 
n, bind and oblige me, and my fore- 
| F aids, to obtain the ſaid C. D. and his fore» 
er. aids, duly, validly, and ſufficiently infeft 
„nd ſeiſed, upon their own proper charges 


and expences, to be holden in manner at- 
ter mentioned, by two ſeveral infeitments 
nud manners of holding; the one thereof 
de holden of me, my heirs and ſucceſ- 
be fors, in free blench, for payment of a pen- 
ny Scots money upon the ground of the 
ame houſe and yard, at the term of 
Jearly, if aſked allenarly ; and the other of 

G g 2 .';- the 
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the ſaid infeftments to be holden from me, 
and my foreſaids, of our immediate lay. 
ful ſuperiors thereof, in the ſame manner, 
and as freely, as we held, hold, or might 
hold the ſame ourſelves ; and that either 
by reſignation or confirmation, or both, 
the one without prejudice of the other, and 
for expeding the ſaid infeftment by reſig. 
nation, I hereby make and conſtitute 
75 | and each 
of them, conjunctly and feverally, my law. 
ful procurators, for me, and in my name, 
to reſgn, as I hereby re/ign, give up, and 
; farrender, from me, and my foreſaids, all 
and whole the foreſaid houſe and yard, 
with the pertinents, lying and bounded, 
as faid is, with all right, title, or intereſt | 
have, or can pretend thereto, in the hands 
of ——, his heirs and ſucceſſors, my im- 
mediate lawful ſuperiors of the ſaid houſe 


and yard, or their commiſſioners having 
| power 


yower 
new in 
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wer to receive reſignations, and grant 


ner, Nor new infeftments of the ſame, to be 
igbt N nade and granted to the ſaid C. D. and 
her ls foreſaids, in ſuch due and competent 
th, orm as effeirs, for payment of the ſum 


of — Sterling money of feu duty, and 
performance of the ſeveral obligements 
ind preſtations after mentioned, and which 
ue ſpecially. to be contained in the infeft- 


w- nents to follow hereupon; acts, inſtru- 
ne, Wl ments, and documents, upon the premiſ. 
nd Bi bes, to aſk, take, and raiſe, and generally 
oll WF every other thing to do, which to the of. 


d, ce of procuratory, in the like caſes, is 


d, known to pertain, promiſing to hold firm 
1 BY ind fable whatever my faid procurator” 
* fall lawfully do or cauſe to be done, in 


de premifſes. Which houſe and yard a. 
bove written, with the pertinents. diſpoſi- 


5 tion thereof before written, and infeftment 


Gg3 to 


ew infeftments thereof, in favours, and 
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to follow hereupon, I bind and oblige me 
and my foreſaids, with and under the ex- 
preſs obligements, conditions, and preſta. 
tions after written, and contained in the 
original contract of feu of the ſaid ſubjects, 
to warrant to the ſaid C. D. at all hands, 
and againſt all deadly, as law will. More- 
over, I hereby make and conflitute the (aid 
C. D. and his foreſaids, my ceſſioners and 
aſſignees, not only in and to the forcſaid 
contract of feu of the ſaid houſe and yard, 
entered into betwixt the ſaid , ſu- 
perior thereof, and (a) me, of date the 


9 * 


— day of ——, with my infeftment 
following thereon, in virtue of the precept 
of ſeiſine therein contained, dated —— 
regiſtered ——— whole heads, articles, 
and elauſes therein, conceived in my fas 


vours, with all that hath followed, or may 


follow thereupon, forever; but alſo in and 


ta the rents, maills and duties, of the ſaid 
houſe 


nd 
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houſe and yard, with the pertinents, from 
and after the term of —, being the term 
of his entry in all time coming: Turning 
nd transferring the premiſſes from me 
and my foreſaids, to and in favours of the 
id C. D. and his foreſaids, whom I here- 
by ſurrogate and ſubſtitute in my full right 
and place of the premiſſes for ever: With 
full power to them to intromit with, up- 
lift, and receive the foreſaid rents, maills, - 
and duties, uſe and diſpoſe thereupon at 
plealure, and, if need be, to call and pur- 
ſue therefor, as accords of the law ; and; 
pon payment, to grant receipts and diſ- 
charges, and, in general, to do every other 
thing requiſite thereanent, that I could 
have done myſelf before granting hereof ; 
vhich aſſignation to the writs and evidents, 
| bind and oblige me to warrant at all 
lands, and againſt all deadly, as law will; 
ad the foreſaĩd aſſignation to the rents, 

| mallls, 
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maills, and duties, from my own proper 
fact and deed, done or to be done in pre. 
judice hereof; and to warrant, free, and 
relieve the ſaid C. D. and his foreſaids, of 
all feu-duties, and other obligements and 
preſtations, due and payable forth of the 
ſaid houſe and yard before diſponed, pre- 
ceding the ſaid term of —, the ſaid C. 
D. and his foreſaids, always relieving me 


and my foreſaids of the whole feu. duties 
and preſtations contained in the ſaid con- 
tract of feu on my part, from and alter 


the ſaid term of , at which term his 
ſaid entry commences, in all time coming: 
Likeas, it is hereby expreſsly provided and 


declared. that the ſaid C. D. and his fore- 


faids, ſhall: be bound and- obliged. as he, 
by acceptation hereof, binds and obliges 
himſelf, and his foreſaids, to warrant, free, 
and relieve, harmleſs and ſkaithleſs keep, 


me and my foreſaids, from payment to the 
ſaid 


fad — 
the ſa 


t6ma, 
the fir 
Marti 
ume t. 
yearly 
Goubl: 
entry 
Is, of 
bling 
try of 
which 
lurthe! 
anſwer 
therein 
when | 
latutes 


ds an 


lailzie 
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aid ——, and his foreſaid:, ſuperiors. of 
the ſaid houſe and yard, of the ſum of 
—— mo:ey yearly, at the term of Mar- 
tigmas, in name of feu duty, beginning 
the firſt term's payment of the ſame at 
Martinmas firſt, and fo forth yearly in all 
time thereafter, with two Faſten even hens 
yearly, at the uſual term of payment, and 
doubling the feu duty the firſt year of the 
entry of every heir or heirs thereto, as uſe 
is, of feu-farm, allenarly ; and alſo dou- 
bling the feu-duty the firſt year of the en» 
try of each ſingular ſucceſlor therein, to 
vhich ſum ſuch entry is taxed, without any 
ſurther compoſition ; and compearing and 
anſwering at all other courts to be holden 
herein, by the ſuperior or his bailies, 


when lawfully cited thereto, and obey the 


latutes thereof, under the pain of ——, 


as an unlaw, or amerciament for each 


ailzie; and binds and aſtricts himſelf, and 
his 
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his foreſaids, to the corn-mill of the ba. 
rony of C. commonly called the Mill of 
C. and thereat to grind all their corn and 
malt. and to pay the multures uſed and 
wont, as the other inhabitants of the ſaid 
town or village are in uſe to pay, and ſhall 
be liable in the like failzies as any other 
feuer within the ſame are in uſe to per- 
form; and, in like manner, to free and re- 
lieve the faid ——, and his foreſaids, of all 
public burdens, impoſitions, and other 
taxations, that are, or ſhall happen to be, 
impoſed upon the ſaid houſe and yard, 
with the pertinents, in time coming, from 
and after the ſaid term of 
and to be liable effeiring to their part and 
portion, in payment of the cuſtoms, and 
other exactions, that may be due and pay - 
able by the ſaid town or village, as the 
other inhabitants thereof are and ſhall be 


allenarly, 


in uſe to do; with and under which con- 
ditions, 


{ 


ditions 
ticular 
tract o 
made 
have 
C. D. 
of feu, 
be kep! 
5 then 
ſure, 11 
giſtrati 
and Se 
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ions, obligements, and preſtations par- 
ticularly above expreſſed, the foreſaid con- 
tract of feu, and this my diſpoſition, are 
made and granted, and no otherwiſe ; and 
[have herewith delivered up to the ſaid 
C. D. my double of the foreſaid contract 
of feu, and leiſine following thereon, to 
be kept and uſed by him and his foreſaids, 
a their own proper evidents, at their plea- 
ure, in time coming; conſenting to the re- 
gziſtration hereof in the books of Council 
and Seſſion, or others competent, therein 
to remain for preſervation; and, if need- 
ful, that all execution neceſſary, in form, 
4 effeirs, paſs hereon, I conſtitute 
procurators, &c. 
Attour to the effect the ſaid C. D. may be 
ihe more readily infeft and ſeiſed in the 
ſoreſaid houfe and yard, with the perti- 


nents, I, by theſe preſents, make, conſti- 
lute, and ordain 


and 
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en ©1194, + and each N eantai 
of you, my bailies TOR part, conjund. Nen; a 
ly and ſeverally, ſpecially conſtitute, com. Ihe w 
manding and charging you, that, on ſight ]Wfull po 


hereof, ye paſs to the ground of the fore. {Wl wit! 


faid houſe and yard, or to any part there. 

of, and there give and deliver heritable If th 
ſtate and ſeiſine, actual, real, and corpo - Fuer | 
real poſſeſſton of all and whole the foreſaid {Waligne; 
houſe and yard, with the pertinents, lying {Watterw: 
as ſaid is, by delivering of earth and ſtone ¶ viat i 
of the ground of the ſame to him, or his {Wand - 
certain attorney, in bis name, bearer here- len, 

of, to be holden of the ſaid , and his Haid c 
foreſaids, immediate lawful ſuperiors there. Iny fa 
of, in feu farm and heritage, as ſaid is, for me to 
the payment of the feu-duty, and perform- ¶ cute 
ance of the ſeveral obligements, condt- aid c 
tions, and preſtations before written, and I follow 
contained in the foreſaid contract of fen tered 


_= ſeifine, and which are ſpecially to be H chere 
contained 
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ntained in the ſeiſine to follow hereup- 
en; and this in nowiſe ye leave undone. 
The which to do, I commit to you my 
full power, by this my precept of ſeiſine. 
lu witneſs, &c. 


If chis diſpoſition is not granted by the 
euer himſelf, but by one of the perſons 


aligned to the unexecute precept, and 


iterwards infeft, at letter (a) inſtead of 
what is in the foregoing example, ſay, 
ind — of date the day Of ——. 
Alem, a diſpoſition and aſſignation of the 
aid contract of feu by the ſaid 
my favour, dated 


in 
, With power to 


me to obtain myſelf infeft on the unex- 
ecute precept of ſeiſine contained in the 
laid contract of feu, with my infeftment 
following thereupon, dated ——, regiſ- 
"tered ——, whole heads, articles,” &c. 
| there is a charter of confirmation got 

| H h on 
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on it, the aſſignation muſt be narrated 
therein, after the diſpoſition. 

If there is only a part diſponed of ſee. 
ral ſubjects feued together by one perſon, 
before the clauſe of regiſtration, inſtead 
of © and I have herewith delivered,” &, 
there muſt be a clauſe obliging him to 


make the feu contract, and other writs | 


above mentioned, or tranſumpts thereof, 
forthcoming to the purchaſer, 


To make this right effectual, ſeiſine 15 
generally taken on the precept, and a 


charter of confirmation got from the ſu. 
perior, in order to free the ſubje&ts from 
"the hazard of the caſualities falling by the 
7 death or delinquency of the granter of 


the dif poſition ; or reſi ignation is made in 


the ſuperior's s hands in virtue of the pro- 
: Furatory 11 me a charter of reſig· 


x precep! 
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precept of ſeiſine therein contained. The 
firſt method is now almoſt conſtantly fol- 


eve. ¶ lowed in lands held of ſubjeRs ; the other 
on, WI more frequently in thoſe held of the crown. 
ead WJ The perſon poſſe fled of ſuch diſpoſition, if 
Kc. be procure confirmation, it draws back to 


the date of the infeftment on the precept, 
and is conſidered as having been a public 
right, and fo ſecures from the caſualities 
from that period; but, by the other me- 
thod, the perſon granting the diſpoſition 
is not diyeſted of the fee till ſeiſine upon 
2 the charter of reſignation, By the firſt 
ſu. method, there is only the trouble and ex- 
om Wl pence of ſeiſine, and a charter of confir- 
he WM mation; but, by the other, there is that 
of ef reſignation, befides that of the charter 


rits | 


in mereon, and ſeiſine ſollowing on ſuch 


o· charter. In lands held ward, before that 
holding was aboliſhed, there was F neceſ. 
My ot Jollowing this. laſt method, as dif. 

Hh2 "poſitions 
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poſitions'sf land ſo held contained no pre. 
cept of ſeiſme, leſt the lands ſhould hare 
fallen under recognition, a cafualliy by 
which the fee returned to the ſuperior, if 
the vaſſal ſold and alienated the greateſt 
part of it to a ſtranger without his con- 
ſent;-it did not fall if they were to be held 
of the ſuperior by reſig nation, as ſuch dil. 
poſition was ineffectual without his ſano. 
tion thereto, and the diſponer not diveſt 
ed, as before obſerved, till infeftment on 
the charter in favours of the diſponee, 


- 1 


Charlier of Confirmation, 
& 1942 Fs | ; | 


7 ul and ſundry to whoſe knowledge 
theſe prefents mall come; H. L. Eſq; of 
M. ſuperior of the houſe and yard under. 
wtitten, with the pertinents: Know ye 
ne to have ratifed, approven, and confirm: 
ed, as Thereby , approve, and bor 

| Aha me, 


ne, N 


confirm 
gl — 
herital 


thereb 
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pe, my heirs and ſucceſſars, | perpetually. 
anfrm, A diſpoſition, dated the day 
f, made and granted by A. B. in C. 
heritable. proprietor-of the houſe and yard 
thereby diſponed. to. and in favours of (a) 
C. D. in E. his heirs and aſſignees (a), he- 
itably and irredeemably, of a/ and-whole,, 
&, (inſert the ſubjects) lying within the 
pariſh. of ——, and ſheriffdom of 5 
together with the obligement to infeft, 
and precept of ſeiſine contained in the laid. 
lipoſition, and inſtrument of ſeiſine fol- 
lowing thereon, in favours of the ſaid C. D. 
dated the —— day of, and regiſtrate 


in the 
—, the —— day of ——, and that. 
of n the whole heads, articles, clauſes, te- 
nors, and contents, of the ſaid. diſpoſition 
and infeftment; diſpenſing with the ge- 
» eerality hereof; and declaring this preſent: 
hs Qnfirmation to be equally. good, valid, 
0 H h 3 and 


rigiſter of ſeiſines kept at 
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and ſufficient, to all intents and purpoſes, 
as if thewrits hereby in general confirm. 
ed, were herein particularly and verbatim 
inſert; In witnefs' whereof; &e. 


Charter of Confirmation, and Frecepi 
of Clare Conflat; 


If the diſpenee has not procured chars 
ter of confirmation in his lifetime, when 
the heir comes to enter, he gets the dil. 


poſitton and infeſtment in favours of his 

predeceſſor: confirmed, and the charter of 
confirmation ends with a precept of clare 
:wnſtatfor infefting the heir, which comes MI 7. 
an immediately before in witneſs,” &. Wl thele 
and the words, the now-deceaſed,” wil M. { 
be neceſſary before the name of the perſon I ritt 
ho received the diſpoſition, at letter (a) de h. 
in the charter; the precept begins thus: by tl 
HI&L13G199q | Aud 


et 
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Aud wherear; by the diſpoſition! and in · 


£ feftment before confirmed, and other 
documents produced to me, and by me 
&read, ſeen, and conſidered; it clearly ape 
gears, and is made known, that the ſaid 
i deceaſed: C. P. father of G. D. my lovite, 


© merchant in , died laſt veſt and 


t ſeiſed, as of fee, at the faith and peace, 
ke. (as in the preceding precept of clare 
wnfiat; to the end, and clauſe of ſubſerip- 
tion in the ſame form.) 180 


Charter Reæſig nation. 


Tao all and ſundry to whoſe knowledge 
theſe preſents ſhall come. H. L. Eſq; of 
M. ſuperior of the houſe and yard under. 
vritten, with the pertinents; know e me 
to have given, granted, and diſpuneu, as I 
by theſe preſents give, grant, diſpona, and 


perpetually 
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perpetually confirm to my lovite C. D. in 
ZE. his heirs and aſſignees whatſoever, he. 
ritably and irredeemably, all and «whole, 
&c. (inſert the ſubjects) with the whole 
parts, pendicles, and pertinents thereof, 
with all right and title which I have, or 
can pretend to the ſaid houſe and yard, 
or to the rents, maills, and duties of the 
ſame; which houſe and yard, and others 
above diſponed, formerly belonged he 
ritably to B. C. held of me as ſuperior 
thereof, and were diſponed to the ſaid C. 
D. by diſpoſition, containing procuratory 
day of 


of reſignation, dated the 


, and by virtue of the procura- 


tory of reſignation contained in the ſaid 
diſpoſition, - the ſaid houſe and yard were 


duly and lawfully reſigned in my hands, 


as immediate lawful ſuperior of the fame, 
by ſtaff and batton, as uſe is, in favour, 


and for new infeftments thereof, to be 
: | give! 


given | 
his hei 
der the 
fro du 
obliget 
toned, 
tained 
vpon, 
on the 
more | 
douſe: 
me, m 
whatſoi 
for eve 
and ar 
the ſan 
C. D.; 


money, 


wo Fa 


erm ol 
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tren and granted to the ſaid C. D. and 
tis heirs and aſſignees, but with and un- 
ler the burden of payment of the yearly 


ku duty, and performance of the ſeveral 
odligements and preſtations after . men- 


toned, and which are fpecially to be con- 


uined in the infeftments to follow here: 
won, as authentic inſtruments taken up- 


on the faid reſignation in the hands of 
—— Notary: public, of the date hereof, 


nore fully bear; o be Bolden, the fad 
touſe and yard, with the pertinents, of 
ne, my heirs, ſucceſſors, and aſſignees 


whatſoever, in feu farm, fee, and heritage, 
for ever, by all juſt meiths and marches, 


ind ancient boundaries and diviſions of 
the ſame 3 giving therefor yearly, the faid 
C. D. and his foreſaids, the ſum of —— 


money, at the term of Martinmas, with 


wo Faſten even hens yearly, at the uſuak 
erm of payment, and doubling the feu- 


duty 
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duty the firſt year of the entry of every 
heir or heirs thereto, as uſe is, of feu - farm 
| allenarly; and alſo doubling the feu-duty 
the firſt year of the entry of every ſingi. 
lar ſucceſſor therein, to which ſum ſuch 
entries are taxed, without any furthe 
compoſition therefor ; and compearing 
and anſwering to all the courts to be 
holden therein, by me or my foreſaids, or 
our bailies, when lawfully cited thereto, 
3nd obeying the ſtatutes thereof, under 
the pain of »—, as an unlaw, or amet: 
ciament for each failzie; and being bound 
and aſtricted to the corn-mill of C. and 
thereat to grind all their corn and malt, 
and paying the multures uſed and wont, 
as the other inhabitants of the ſaid town 
or village are in uſe to pay, and being | 
able in the like ſervices as any other feu- 
er within the ſame are in uſe to perform 


and, in like manner, frecing and relieving 
me, 


ne, tl 
public 
ations. 
mpoſ; 
he pe 
table. 
and p 
exaQttc 
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nhabi 
to do; 
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ne, the ſaid H. L. and my foreſaids, of all 
wblic burdens, impoſitions, or other tax- 
tions, that are, or ſhall happen to be, 
impoſed on the ſaid houſe and yard, with 
he pertinents, in time coming, and being 
able effeiring and conform to their part 
ad portion, of the cuſtoms, and other 
tractions, that may be due and payable 
by the ſaid town or village, as the other 
nhabitants thereof are and ſhall be in uſe 
to doz and which preſtations are ſpecially 
to be contained in the infeftments to fol. 
by hereupon. Saving always my own 
ght as ſuperior, and the right of every 
aer perſon, according to law. Attour, 
| command and charge you 

and 
ach of you, my bailtes in that part, ſpe. 
ally conſtitute, by this my precept of ſei- 
ine, that, on ſight hereof, ye paſs to the 
ground of the foreſaid houſe and yard, 

&c. 
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&c. (as in che precept of clare con/lat) lex 
ving out the words, as heir foreſaid. 

If the diſponee has not got reſignation 
made, and charter and infeftment there. 
on in his lifetime, the heir may acquire 
right to the unexecute procuratory by z 
general ſervice, and make reſignation; or 
he or any other perſon may acquire right 
to it by diſpoſition and aſſignation, and 
reſign, and in that caſe the aſſignation will 
fall to be narrated in the charter, 

If the diſponee procures the charter 
himſelf, and is infeft, a ſimple precept of 
clare conſtat to the heir will anſwer thc 
end. 


Clauſe of Novodamus, 


Where there are any defects apprehen- 
ded in the rights, or a great deal of ca- 
ſualities have fallen, at getting the chat- 


ter 
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ea · ¶ er from the ſuperior there may be a clauſe 
of novodamus thrown in, which has the 
ion BY cke of an original grant as to the ſub. 
ere. ¶ es contained in it, and a diſcharge of 
U caſualities. It might be as follows, 
md come in after the difpoſitive clauſe, 
or before the words, © to be holden,” in the 
preceding charter of reſignation. 


And moreover, for onerous cauſes, 


'and other good and weighty cauſes and 
' conſiderations me thereto moving, I 
"hereby, of new, give, grant, and diſpone 
of + to the ſaid C. D. and his heirs and af. 
 ſignees, heritably and irredeemably, all 
and whole, &c. (inſert the ſubjects) with 
dall right, title, intereſt, claim of right, 
property or poſſeſſion, as well petitory 
as poſſeſſory, which I, my authors and 
* predeceſlors, heirs and ſucceſſors, had, 
have, or any ways may have, claim, or 
pretend thereto in time coming, or to 

Ii * the 
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the maills, farms, profits, and duties of 
the ſame, by reaſon of non-entry, relief, 
liferent, eſcheat, forfeitures, declaratotz 
of irritancy o non ſolutum canonem, re. 
duction of infeftments, or any other 
cauſe or occaſion, civil or criminal, pre. 
ceding the date of theſe preſents ; re 
nouncing, transferring, and overgiving tle 
ſame, with all action competent, or that 
might be competent to me, my heirs and 
ſucceſſors thereupon, in favour of the 
ſaid C. D. and his foreſaids, in all time 


coming.“. 


111. 
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Petitions, or Summary Applications to 
Judges. 


HE lepiſhture, aware that peace 
and coucord could not long ſubſiſt 
in ſociety, if individuals were allowed, at 
their own hands, to take ſatisfaction for 


non-performance of civil obligations, or 
to retaliate private injuries, have taken 
from the parties intereſted the power of 
obtaining redreſs by their own act and 
deed, unleſs in a very few caſes ; ſuch as, 
1, The right of ſelf defence, if this indeed 
an be confidered as falling under that 
deſcription. 2. Interruption of preſerip- 

112 tion, 
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tion, (or of a perſon's eſtabliſhing or ac; 
quiring a, property or ſervitude upon the 
property of another, by poſſeſſion for 1 
certain length of time, as 40 years, with. 
out moleſtation); this interruption ought, 
where it can be got done, to be made in 
preſence of a notary, and his inſtrument 
thereupon to be inſert in a regiſter ap. 
pointed for the purpoſe. 4. Poinding of 
cattle treſpaſſing upon one's ground for 
the damages done to the graſs, for halt a 
merk Scots for each beaſt, and the ex- 
pence of keeping them till theſe be ſettled; 
by act of parl. 1686, c. 2. The poind- 
fold, or place into which theſe cattle are 
put, muſt be a place where they may have 
both graſs and water; and the poiyder 
mult immediately acquaint the owner that 
he may relieve them. This poindiug does 
not, like other poinding, transfer the pro- 


perty, and is only a right of retention or 
pledge 
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edge till ſatisfaction ſhall be made; be- 
auſe theſe damages are generally too tri- 
ling to come before a judge. 4. The 
right competent to barons to hold courts 


6", Bi for recovering rents due to them, and for 
e in performance of mill-ſervices, which is the 
zent OY createſt juriſdiction can now be granted 
45. wa perſon having his lands erected into. 
z of 


a barony; which was a right conſidered 
s competent by law to every proprietor 
1 i lands, whether having his lands erec- 


ted into a barony or not. The perſons 


d; poſſeſſed of this juriſdiction generally ap- 


ud. point their factor, or ſome other perſon, 


tieir bailie, with their whole judicative 


"* WH powers, as where the baron is himſelf the: 
er N ; 

party, he cannot judge in perſon. 
i The ſmallneſs of the ſums or treſpaſſes, 
© WM the urgency of ſome caſes, and the diſtance 
0. 


and tedious forms of the courts of law in 
others, have rendered a ſummary method 
SY of 
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of application to certain perſons as judgeʒ 
neceſſary in a variety of caſes.— The ſmall. 
eſt juriſdiction known in this kingdom, 
beſide that of recovering rents, and en. 
forcing performance of mill ſerviees com. 
petent to all barons, is that which is te. 
ſerved to perſons who had their lands 
erected into baronies before the year 
1747, with extenfive juriſdictions, civil 
and criminal. By the juriſdiction act, 20th 
Geo. II. they have a power ſtill reſerved 
w them of judging in civil cauſes, where 
the debts and damages do not exceed 408. 
and in affaults, batteries, and ſmaller of. 
fences, puniſhable by a fine not exceeding 
20 8. or putting the delinquent in the 
ſtocks in the | day-time, not exceeding 
three hours; the fine to be recovered by 
poinding or impriſonment: But their 
power of impriſonment is clogged with 

o many conditions, as to amount nearly 


[9 
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is their proper officer), ordain ſuſpected 
houſes to be ſearched, and ſuſpected per. 
ſons to be brought before him, in order 
to their examination, or to give ſecurity 


for their good behaviour. They hare 
power to compel workmen and labourers H 
to ſerve for a reaſonable fee; and they can 
condemn maſters in the wages due to their 
ſervants. They are judges in ſeveral mat. ſeque 
ters relating to the exciſe, and in the fla. tlon 1 
tutes made yearly with reſpe to the re- have 
venue; and allo in offences againſt the of the 
acts for prelervation of the game; and in cular] 
matters relating to the highways, &c. in lupre! 
conjunction with the commiſſioners of the ſe 
fupply, and truſtees on the road acts, Wl quit: 
They are alſo judges in applications for 
aliment of baſtard children. Their juriſ. MW 2%? 


diction in civil cauſes is very undetermi- lherec 
nate: Thus a decreet of the juſtices of the Juſtics 
and tl 


peace, for a legacy of L. 50, was reduced 
by 
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Ly the Court of Seſſion, 10th February 
1756, Fergus contra Ramſay. By a deci- 
lon of that,court, 147 June 1769, Mil. 
lar contra Boyd, they ſuſtained a decreet 
of the juſtices for graſs-mail to nearly that 
amount. Probably the diſtance of courts 
in ſore. places, and the expences of for- 
mal proceſſes for matters of too little con- 
[quence to become the ſubject of litiga . 
lon in the ordinary courts of law, may 
have directed to applications to the juſtices 
of the peace in ſome civil cauſes, parti- 


4 in WM cularly in cauſes inter ru/ſicos.; and the 
„ in Wvpreme courts frequently have, where 
softe ſentences were in themſelves juſt and 
act, Wl equitable, ſuſtained them. | 


mary application, and warrant granted 
lbereon, If the perſon brought before a 


mi. 
the juſtice of the peace is accuſed of a crime, 
ud there appears reaſon to believe him 


guilty, 


The method of proceeding is by ſume 


* 
v 
Us 
4 
$ 
f 
be 
* 
1 
= 
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guilty, the juſtice of the peace prant; 
warrant for committing him to priſon : If 
of threatening another perſon with bodily 
harm, if the perſon complained on cannot 
find caution, the juſtice may grant war. 
rant for committing him to priſon. 'The 
game-laws and ſtatutes, empowering jul. 
tices of the peace to judge in matters re. 
lating to the revenue, point out - the me- 
thod of proceeding in regard to them; 
which is ſometimes by impriſonment, 
ſometimes by poinding, and ſometimes by 
ſammary warrant of diſtreſs of their goods 
and chattels. 
where the ſums are ſmall, the juſtices of 


In matters of civil debt, 


the peace ſometimes ordain inſtant pay- 
ment, or grant ſummary warrant to poind 
or impriſon; and the juſtices of the 
county of Edinburgh have fixed en mer: 


Scott as the greateſt ſum for this metho! 


of proceeding : But in cauſes for cis! 
debts 


lebts of 


ters of 


on thei 
charge 
conlide! 
There 1 
of one 
juſtices 
whoſe 1 
adyocat 
cept in 
cared | 
. Two 
tum in 

Whe 
il the] 
lon co 
wunty, 
vriung 
ant, C 


My in 


applications to Judges. 383 


lebts of greater extent, and even in mat- 
ters of exciſe, it is uſual to get precepts 
on their decreets, and to cauſe give a 
charge before poinding. Horning is not 
conſidered as competent on their decreets. 
There is an appeal from the proceedings 
of one or two juſtices of the peace to the 


juſtices met in their quarter ſeſſions; 


whoſe ſentences are liable to ſuſpenſion or 
avocation by the Court of Seſſion, ex- 
tept in caſes concerning the revenue, de- 
cared to be final by ſtatute. 
Iwo juſtices of the peace make a quo- 
tum in their quarter ſeſſions, 

When a warrant is granted by a juſtice 


i the peace in one county, and the per- 


bn complained on goes into another 
wunty, on proof, by oath, of the hand- 


Witing of ſuch juſtice granting the war- 
ant, one of the juſtices of that county 
day indorſe it, which will be of equal ef- 

fect 
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fect in that county, as the original war. 
rant would have been where granted. 


The form of proceeding before magi. 
ſtrates of royal boroughs, is alſo more 
ſummary than that of other courts. Be. 
ſides their juriſdiction in civil matters 


within borough, which is equal to that of 


the ſheriff within the county, their juril- 
diftion extends to the preſervation of the 
peace and police within the borough; in- 
deed, the chief magiſtrate is generally in 
the commiſſion of the peace. Their pro- 
ceedings (which in every borough are a 
good deal regulated by practice) are a 
medium between that of the juſtices and 
the fixed courts of law. In ſome of theſe 


boroughs there are no particular days ap- 
pointed for holding courts. The perſon 
intended to be proſecuted is verbally ſum- 
moned on 24 hours warning, and the 

execution 


execut 
bar, a 

in pro, 
and d 
This 1 
where 
the lai 
te ca 
than b 
Ire el. 
a bill 
the de 
tained 
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ſecuri 
ſind c 
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execution certified by the officer. at the 
bar, a claim is lodged, each party appears 
in propria perſona ; is heard viva voce; 
and decreet pronounced of that. date. 
This is only the caſe in the ſmall boroughs, 
where there are few or no writers; for in 
the larger boroughs, common civil cauſes 
ire carried on with little more expedition 
than before other courts. After the days 
ire elapſed for extracting, (unleſs a ſiſt on 
a bill of advocation is intimated in court), 
the decreet is extracted, or a precept ob- 
tained ; and after a charge given, and the 
days elapſed, act of warding is got out, 
which is equal to a caption, Inhabitants 
of royal boroughs may, upon ſummary 
application, ſecure. the perſons of ſtran- 
gers for mens meat, horſes meat, or other 
merchandiſe, for which they have no other 
ſecurity than their account-book, till they 
lind caution to anſwer to any action to be 

K k brought 


— 


386 Petitions, or Jummary 


brought againſt them: But they loſe this 


privilege by taking bond, or other ſecu. 


rity ; and it is not competent to the aſſy. 
nee of the creditor. Magiſtrates of royal 
boroughs have allo a juriſdiction in the 
aliment or liberation of poor priſoners by 
the ad of grace, after taken notice of, 
The above mentioned juriſdiction with. 
in royal boroughs, is that properly be. 
longing to the bailie court. But the dean. 
of. guild is allo a magiſtrate of a royal 
borough, having a juriſdiction indepen 
He has the in. 
ſpection of buildings, that they encroach 


dent of the bailie court. 


neither on private property, nor on the 
public ſtreets; and he may direct inſuff- 
cient houſes to be pulled down: But the 
power of charging heritors of ruinous 
houſes to rebuild them within year and 


day, and, in caſe of failure, of valuing 


and expoſing the ſame to ſale, is granted 
by 


by the 
made 
lies, a 


diction 


zjuril; 
gard tc 
and . 
the ſta 
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by the 674 act, 3d .f. 1/4 parl. K. Cha. Il. 
made thereanent, to the provoſt and bai- 
le, and ſo does not fall under the jurif- 
lition of the dean-of-guild. . He has alſo 
a juriſdiction in certain matters with re- 
rard to merchandiſe, as inſpecting weights 
and meaſures, that they be according to 
the ſtandard. Moſt of theſe matters may 
be brought before bim.þy ſummary ap- 
plication. 


This being premiſed with reſpe& to 
ſummary applications, I proceed now to 
tire a few of the moſt common examples 


of theſe applications, with obſervations on 


eſe examples. 


Petition for Warrant to apprehend a 
Perſon in Meditatione Fugae. 
If there is juſt reaſon for a creditor to 


pet that his debtor intends ſuddenly to 
2 3 IH leave 
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leave the kingdom, upon the credito;'; 


making cath of ſuch ſuſpicion to a j ze, 
he wil grant warrant for ſecuring him, 
till he find caution to anſwer to any aQioa 
to be brought againſt him within fix 
months: Where the ſum is ſmall, the 
application is ſometimes made to a juſtice 
of the peace; where it 1s preater, it is 
more frequently made to the ſherilf de. 
pute of the ſhire, or ſtewart of the itew. 
artry, and the petition, and deliverance 
thereon, wrote by the ſheriff.clerk, or 
tewart-clerk, or by ſome of the procura- 
tors before the court ; unleſs the debtor 
is to be found in a royal borough, in 
which caſe an application to the magi- 
ſtrates is commonly uſed. The variations 
in theſe diiferent caſes are too triſling and 
obvious to require any direction. Thi 
form of ſuch petition, and interlocutors ot 


deliverance thereon, is as follows. 


Feb, 


Tha 
pariſh 
pound 


Sterlir 
produ- 

Th: 
ed, a 
the ſa! 
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Feb. 5. 1785. 
Unto the Honourable the Juſtices of Peace 
for the Stewartry of Kirkcudbright, 


Ihe Repreſentation and Petition of 4 — 
97 Brown in C 


cw. Humbly Shewcth, 


nce That C D in E 
or 8 nariſh of F. is owing to the petitioner one 
12-W pound ſeventeen ſhillings and ninepence 


„ in the 


or Sterling, conform to account herewith 
in produced. 

That the petitioner is credibly inform- 
ed, and has good reaſon to believe, that 
he ſaid C— D 
the country, and preparing to ſet off, 
vithout making payment to the petition- 


is about to leave 


er of the foreſaid ſum, whereby the peti- 
K k 3 tioner 
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tioner is in danger of- loſing the ſame, 
which. makes the preſent application ne. 


ceſlary.. | 1 * Hav 
May it therefore pleaſe your honour; nd ſet 

to conſider the premiſſes, and grant ¶ ordain 
warrant to conſtables, and their al. he has 
ſiſtants, to paſs, ſearch for, and ap. ¶ bn to 
prehend, the perſon of the faid WM plaine: 


C D— 
be found. within this ſtewartry, ( 


„ wherever he can Wl ; met 


and to incarcerate him in the tol- 
booth of N 


upon his own proper charges and Con 


, therein to remain, 


expenccs, until he find ſufficient WM folem 
caution acted in your honours chat h 
court-bcoks, that he will give ſuit I reaſor 
and preſence in any action your ed C- 
petitioner may have againſt him count 
tor the ſame. wer 
According to juſtice, &c. (7 

A — Þ— 

„ Tet, 
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Having conſidered the above petition, 


urs ind ſeen the account therein montioned, 
ant Wi ordains the petitioner to depone whether 


al. be has been informed, and has good rea- 
ap- vn to believe, that C D——, com- 
ad Wi plained of, is about to leave the country, 


an s mentioned in the petition, 


fs (The juſtice of peace ſigns this.) 

Ol. 

n, Eodem die. 

nd Compeared the petitioner, who being 


Nt folemnly ſworn and examined, depones, 

rs that he has been informed, and has good 

t reaſon to believe, that the within deſign- 

r ed C D—— is about to leave the 

"oF country; and this is truth, as he ſhall an- 
lwer to God. 


(The petitioner and juſtice fign here.) 


[ 
. Eodem 
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Eodem die. 

Having again conſidered this petition, 
with the depoſition of the petitioner, finds, 
that the ſaid C D 

Fugae, and therefore grants warrant to 


is in medlitatiun: 


conſtables for this ſtewartry, with their 
aſſiſtants, to paſs, ſearch for, and appre- 
hend, the perſon of the before deſigned 
C D 
found within the ſaid ſtewartry, and to 


„wherever he can be 


incarcerate him within the tolbooth of 
N. 
proper charges and expences, until he 
find ſufhcient caution acted in. the faid 


, therein to remain, upon his own 


juſtices court books, that he ſhall appear 
and anſwer. to any action that ſhall be 
brought againſt him at the inſtance of the 
petitioner, before them, or any competent 


court, for the debt before mentioned. at 


any time within ſix months from the date 
of 


of the 


of cou 


cil wil 
he lay 


nalty 


Warra! 
of N- 
detain 


accord 


Obj 
for aj 
the pe 
chand 
rating 
ſo, 

24; 
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But a 
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of the bail bond, and attend all the diets 
of court thereanent, and appoint a domi- 
eil within the ſtewartry, at which he may 
be lawfully cited, and that under the pe- 
nalty of = money; and grant 


warrant and mittimus to the magiſtrates 


of N——, and their jailor, to receive and 


D 


detain the perſon of ſaid C 
xccordingly. 
(Te judge ſigns this. 


Obſerve, Imo, This form will alſo anſwer 
for application to magiſtrates to ſecure 
he the perſon of a ſtranger for meat or mer- 
d chandiſe, with little variation, except nar- 
rating, that it is by law competent to da 


ar 
he ſo, 

he 2do, The example given is of an appli- 
at Wl cation for ſecuring the perſon of a native: 


at But a judge may arreſt or ſecure the per- 


e ns of ſuch as have neither domicil nor 
eſtate 


= — — , * 
4 — : 2 7 
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eſtate within his territory, even for chi 


debt v 
debts. Though a ſoldier, or travelling might 1 
merchant, may be ſubjected to the juril. MW.,utior 


diction of a judge by a perſonal citation, Ml atsfae 
yet a ſoldier cannot be arreſted for a debt 


extinCt 
under L. 10, by ſtat, 27th Geo. II. c. ;. s 6nd 
ſect. 67. to ſenc 


3tio, The application is commonly gat th 
made before raiſing action; but it may Mit lik 
be demanded after the action is come WM perſ 
into court, which will occaſion a ſmall N ces m: 
variation. indivi 

The neceſſity of ſome kind of meditation: I ve (a: 
Fugae warrants is obvious, and the fore- er a0. 
going is what is uſed in praQtice, But it N an 
is thought to be in many caſes too ſevere Wing t 


and ſummary a method of proceeding; Wl the c 

and that the judge ſhould only cauſe bring IM cught 

the perſon complained of before him, to hn! 

be there dealt with as he ſhould ſee cauſe; ef Fail 

as he might be able to inſtruct that the Nef ca 
debt 


vil 
ing 


riſ. 


on, 


ebt 
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debt was extinguiſhed, or ſecured, and 
might then have an opportunity of finding 
caution: And in caſe of his not giving 
atisfaction, by producing evidence of the 
extinction of the debt, or ſecurity of it, 
or finding caution, then, in that event, 
to ſend him to jail : For, if he is at firſt 
ſent there, in terms of the warrant, he is 
not likely to find caution afterwards; and 
1 perſon in the beſt credit and circumſtan- 
ces may be laid in jail by the malice of an 


individual. It is indeed feared theſe writs ' 


ne ſometimes uſed rather like captions, 
or acts of warding, to enforce payment, 
than from any fear of the debtor's lea- 
ung the kingdom. It is alſo thought, if 
the claim is not very clcar, the judge 
ought to ordain the creditor to find cau- 
ton for damages and expences, in caſe 
df failing to make it good. Follows bond 


ok caution. 


Bond 


396 Petitions, or ſummary 


* 


Bond of Caution, judicio ſiſli, for 4 
Perſon complained upon as in med. 


tatione fugae, 


LG —-H in , by theſ 
preſents, bind and oblige me, my heirs and 
' ſucceſſors, as cautioner and ſurety added 
in the court books of the juſtices of peace 
for the ſtewartry of Kirkcudbright, tor 
C D in E „ that he ſhall 


compear perſonally before the ſaid jultice: 


# 


of peace, or any of them, or any other 
competent court, and anſwer to any action 
to be brought againſt hin within fix 
Row 


for the ſum of one pound level 


months, at the inſtance of A 
in C 
teen ſhillings and ninepence Sterling, 


contained in an account mentioned 11 1 


petition to the ſaid juſtices, for warral! 
| to 


10 appt 
1 edi 
lebrua 


the die 


lid jul 
too of 
ent 

090Ks 
erecuti 


* 
lic f Pc. 
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lieſe pt 
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v apprehend the ſaid C—— D as 
': mcditatione fugae, dated the fifth day of 
[ehruary laſt, and that he ſhall attend all 


ke diets of court thereanent, until the if- 
ue of the ſaid cauſe, under the penalty 
of ——— to be paid to the clerk to the 
hid juſtices of peace, tor the uſe and be- 
doof of the fad A — B— and 1 
nent to the regiſtration hereof in the 


woks of the ſaid juſtices of peace, that all 
execution neceſſary, in form as effeirs, 
my paſs hereon; and thereto con/titute 


ny procurators, &c. In witneſs whereof, 
lieſe preſents, (written upon this and the 
in 


meceding page by W-—— H 


—— are ſubſcribed by me at C 
wreſaid, the eighth day of February one 
ouſand ſeven hundred and eighty four 
ſears, before theſe witnefles, } 

Ll 0 —— 
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the p. 
at all 
enter 
ciſion 


MC — in Little A——=—, and 


in — 


62 
J—— M*C—— witneſs; 
ſnelis 


fugae 


J—-— H— witneſs. 


If the perſon complained on is a (tran. 
ger, it will be proper, in the bond, im. 
mediately after the words ie of 1e ſaid 
.cauſe, to add, © upon a citation at —, 
* which is agreed to be held a domicile, 
*wwhereat he may be cited, under the pe. 
nalty,“ &c. and ſo on as above. 


Neither bail-bonds, nor judicial ones, 
(ordained to be granted by a judge) re- 
quire ſtamped paper. The blank before 
the word procurators,' (as before obſcr- 
ved) is left for filling up the perſon's name 
ho preſents the bond for regiſtration. 
By the above bond of cautionry, or bai. 
bond, the cautioner is obliged to produce 


4 
5 the 
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the.perſon complained upon, or defender, 
t all the diets of court, if ſought, till 
ſentence, when he is liberate; but, by de- 


cfion, 2 1ſt June 1776, Cockburn againſt 


helis, if the defender is ſtill in meditaticne 
ſigae, a new warrant may be applied for. 
| have. added a copy of the interlocutor 
or ſentence pronounced in the caſe Cock- 
burn againſt Inglis, ſhewing the method 
to proceed in a caſe of that kind. 


Edinburgh, June 21. 1796. 

« On report of the Lord Gardenſton, 
* and having adviſed the memorials; find, 
that the cautioners, Judicio ſiſti, are libe- 
* rate from their ſuretyſhip, by producing 
the perſon of the debtor for whom they 
* are cautioners at all the diets of court, 
„when required, or decreet being pro- 
* nounced in the cauſe ; but if, before 


* pronouncing decreet, application ſhall 


FEW «he 
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*; Þ8, made to the court, and evidence 
66 « dyogght that the dehtar 3 18 Mill n medi. 


JN 

cc & tatione fugae, for the purpoſe of evading 50 
perſonal execution on the deerect when may | 
pronounced, find, that, in ſuch case, o m 

** the judge may exact new caution for eautic 

the debtor's continuing within the king be te 

: dom, under a proper penalty, even after yec61 


te decreet ſhall be pronounced, for pre. of thi 
* yenting his evaſion of the law; and, if 
* the debtor refuſe or neglect to find cau- 
ation, the judge may commit him to pri- W ing t 
* ſon ſuch limited time as ſhall appear WM adm! 
*© neceflary; and remit to the Ordinary WM gd 
© to proceed accordingly. 

(Signed) Ro. Duxpas, I. P. D.“ A 


In maritime cauſes, the judge-admiral, WM me 


on application, grants warrant till caution | 
be found, judicio ti et judicatum ſelvi 

(i. e. not only for the debtor's appearance, hs 
3 but | 
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but for payment after decreet is obtain- 


media ) but the perſon applying muſt give 
ding caution for the damages and expences he 
hen nay be found liable in, in caſe of failing 
Ee make good his claim. The bond of 
er caution for the perſon complained of may 
ig. be to this purpoſe : A. (the cautioner) 
tier becomes bound and enacted in the books 


of the high court of admiralty as caution- 
er, judicio ſiti et judicatum ſolvi, for B. in 
au. the action and cauſe intented and depend- 


ri ing before the judge of the high court of 


ear admiralty, at C.'s inſtance, againſt the 


aid B. Clauſe of relief. Regiſtration. 


for execution. 

A perſon may be ſued, in relation to an: 
immoveable ſubject, before the judge of 
the territory where the ſubject lies, and 
cited on the Court of Seſſion's letters in 
ſupplement, if he does not reſide within 
the judge's territory: But, if he is reſiding 

Ll 3 in 


» 
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in another kingdom, the Court of Seſſion 
is the proper court, and he is held as lay. 
fully cited by a citation at the market. 
croſs of Edinburgh, pier and ſhore of 
Leith. Where a foreigner has only move. 
ables in this kingdom, if the creditor, in 
place of obliging him to find caution up- 


on a mediatione fugae warrant, wants to 


attach theſe moveables, the Court of Sel. 
fion, or the judge-ordinary of the bounds, 
grant warrant, which paſſes of courſe, for 
arreſting his moveable good, which is 
termed ſuriſclictionis fundandae cauſu, and 
the creditor may thereupon bring his 
action for conſtituting his debt, But it 7s 
apprehended, in order to recover his mo- 
ney, he muſt afterwards, on his depend- 
ing action, apply for and uſe a common 


arreltment, (termed, in contradiſtinction, 


rei ſervandae cauſa,) and purſue a forth- 


coming in common form. 
ae 131. Pelilion 


Petit 


Unto t 
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? 


Petition for a Warrant ts oblige one 


TY 
F 


to keep the Peace, 


Unto the Honourable the Juſtices of the Peare 
for the county of W. 


to Wl The Petition of A. B. merchant in N. 


s, Humbly ſheweth, 
* That C. D. farmer in E. has, for a con- 


is iderable time bypaſt, had a groundleſs 
4 ill will, malice, and prejudice againſt your 
6 petitioner, and has of late threatened, 
» with oaths and imprecations, to bereave 
your petitioner of his life *. __ 
. That your petitioner has all imaginable | 


, intention of living quietly and ſoberly 
with his neighbours, and avoiding quar- 
rels 


If the petitioner has been beat or bruiſed; 
it may be here mentioned, 
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rels of all forts ; but, as he thinks his lie 
in danger from the wicked and maliciou 
threats of the ſaid C. D. and being ready 
to make oath that he dreads bodily harm 
of the ſaid C. D. he is under the neceſiit 
of making application to your Honours, 
to the effect after mentioned. 


May it therefore pleaſe your Honours, 
upon your petitioner's making oath 
as above, to grant warrant to con- 
ſtables to ſearch for, ſeize, appre- 
hend, and incarcerate the ſaid C. 
D. till he find ſufficient caution ac- 
ted in your Honours court. books, 
to keep your petitioner harmleſs in 
all time coming, under the uſual 
"penalties of law burrows. 
According to juſtice, &c. 
A—— Þ—— 


Auguſt 


Co 
ſolem 
That | 
comp 
ſhall 
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Ha 
with 
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within 
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Aal: A 16,1783. 
Cempeared the petitioner, who being {1 
ſolemnly ſworn and examined, depones, 
That he dreads bodily harm of C. D. 
complained of; and this is truth, as he 
ſhall anſwer to God, 
(The petitioner and judge /ign this. ) 


. r q = ot S ou 


* © ap Zodem die. % 
3 2 '#* 0 

_ Having conſidered the above petition, 

on. ich the depoſition of the petitioner, 

re therefore grants warrant to 


71 £ conſtables 
for this county, to paſs, ſearch for, appre- 


ks, bend, and incarcerate the ſaid C. D. 
vithin the tolbooth of S. till he find ſuf- 
icjent caution, ated in the court. books 


ſual 
of the juſtices of the peace, to keep the 
petitioner A. B. harmleſs and ſkaithleſs of 
= him, the ſaid C. D. in time coming, under 


the penalty of four hundred merks Scots, 
and 
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and grants warrant to the magiſtrates of 
8. and their jailor, to receive and detain 
the ſaid C. D. accordingly. | 

7 The juſtice of peace figns this.) 


This is the method of proceeding uſed 
in practice in applications of this ſort: 
But it is ſubmitted if it is not too ſum- 
mary, and even contrary to law, to paſs 
fentence without either hearing the perſon 
complained on, or allowing him time to 
find caution, till in priſon. It will be ob- 
ſerved, that the judges in all the different 
courts have a power of judging in regard 
to the public peace by virtue of their of- 
fices, | whether in the commiſſions for the 
reſpeftive. counties or not; and the me- 
thod pointed out even to the ſupreme 
court of this part of the kingdom, is far 
from being equally ſummary ; though 
certainly the greateſt diſcretionary power 


15 


is and 
court. 
cation 
z petit 


is writ 


ot 


Zin 
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z and ought to be lodged in the ſupreme 
court. The form there uſed is, an appli- 
cation by bill, ſimilar to the example of 
z petition given, on which a deliverance 
b written; granting warrant for letters of 
awburrows to paſs, or be iſſued. The let- 
ters of lawburrows are of the nature of an 
extra thereof, and the wwill annexed is, by 
it of parliament, directed to meſſengers, 
to paſs and take the complainer's oath 


that he dreads bodily harm ; -and then to 


charge the perſon or perſons complained 


on to had caution, within days, if ſouth 
ck the Dee, and within fifteen, if north 
thereof: And if they fail, they are de- 
nounced, the letters regiſtrate, and cap- 
tion is then, and not till then, iſſued. 
ladeed, the ſimilarity of the applications 
being almoſt in the very ſame words, the 
aking of the complainer's oath in both, 


ind ordaining caution to be found for the 


ſame 
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ſame penalty, one would have imagined 
would ſufficiently have pointed out the 
analogy. | 

Where the matter is even agpravated 
by the perſon complained on having beat 
the other, the juſtice of the peace, it is 
apprehended, ought to bring him before 


him, and to inquire into the truth of the | 


fact, that he may fine or commit to priſon; 
tor the impriſonment, even though beat- 
ing ſhould be mentioned in the petition, 
cannot be ſuppoſed in any degree to pro- 
ceed upon that circumſtance, this not be- 
ing the part inſtructed by the depoſition. 

In ſhort, there appears neither law, 
reaſon, nor juſtice, for the preſent form 
of theſe warrants.—It is laid down in out 
law books, that the juſtices, or any one of 
them, may, by a warrant to a conſtable, 
ordain ſuſpected perſons to be brought 


before him, in order to their examination, 
or 


or to 
our. 

Union 
ih je 
their C 
And i 
menta 
indiſp 
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or to give ſecurity for their good behavi. 
our. It may be obſerved, that, ſince the 
Union, the powers of the Scots and Eng- 
liſh juſtices are the ſame, and they have 
their commiſſions exaQly in the ſame ſtile: 
And it is laid down in the learned com- 
mentary on their law, that it is now an 
ndiſpenſible requiſite to /ummon the party 
zecuſed before he is condemned; where 
the author treats of ſummary convictiont. 
and in the chapter which follows of ar- 
r:fts, it is ſaid, ©* a warrant may be granted, 
„c. in order to compel the perſon ac- 
* cuſed to appear before them.” 
* Warrant ought to be under the hand 
* and ſeal of the juſtice ; ſhould ſet forth 
* the time and place of making, and the 
* cauſe for which it is made; and ſhould 
* be directed to the conſtable, or other 
peace officer, requiring him 10 bring the 
party, either generally before any juſtice 

Mm as 4 


410 


* of the peace for the county, or only befure 
* the juſtice who granted it.” —All which, 
it is apprehended, is equally applicable to 


Hetitians, or ſummary 


Scotland, except the ſealing of the war. 
rant; ſealing being long ago laid aſide in 
writings in Scotland, though anciently 
uſed. 


Bond of Caution in conſequence of the 
above, 


I, F. G. in H. by theſe preſents, enact, 
bind, and oblige myſelf, my heirs, exe- 
cutors, and ſucceſlors, as cautioner and 
ſurety acted in the court. books of the jul- 
tices of peace for the county of W. for 
C.'D. farmer in E.; That A. B. in C. 
his wife, bairns, ſervants, and dependers, 
ſhall be harmleſs and ſkaithleſs kept of thx 
laid C. D. his wife, bairns, ſervants, aud 


dependers, in their bodies, poſſeſſions, 
good), 


goods. 


Jer mo 


their c. 
or rati 
let dir 
by COU 
ming, 

nerks 

tration 


contra. 
and tt 
Hainer 
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e to 


doods, and gear, and nowiſe be troubled 
Yer molleſted by them, or by any others of 


heir cauſing, ſending out, reſet, aſſiſtance, 
War. 


ein et directly or indirectly, otherwiſe than 
th by courſe of law and juſtice, in time co- 
ning, under the penalty of four hundred 
 Wnerks Scots; and conſenting to the regi- 
the ¶ lation hereof, &c. (as in the preceding 
zample, and on plain paper.) 

If the perſon complained on is a noble- 


nan, the penalty is 2000 merks ; for a 


7 anded gentleman 1000; and others 400 
7 nerks; the half of the penalty, in caſe of 
605 contravention, to be applied to the fiſk, 
0 nd the other half to the party com- 
La liner, 

the 
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er ratihabitation, whom they may ſtop or 
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| | | M. 
Petition for a WVarrant to hypoth«cate. | 


Unto the Honourable the Sheriff depute 9 
the ſhire of M. and his Subſtitutes, 


The Petition 9, — N——, Ef; &f 3, 
proprictor of the lands after mentioned, 


Humbly Shetocih, 
That S. F. at boat of N „tenant of 
the ferry. boat thereof, houſes, croft, corn 
and meadow land annexed, is due for the 


premiſſes fifteen pounds Sterling, as one 
year's rent of the ſame, at Whitſunday 
laſt, conform to tack, herewith produced. 

That the crop and ſtock of black cat Ha 
tle; horſes, and ſheep, upon his poſſeſſion, I Ken t 
are by law ſubje& to the maſter's right of ihe ſe 
hypothec for the ſaid year's rent; and 35 Ii deſigi 
there is danger the ſame may be put 2. vith 
way, and attached by the diligence o rance 


ereditors, and 
1 | May 
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May it therefore pleaſe your Lord- 
ſhips to grant warrant for hypothe. 
cating, ſequeſtrating, and detaining 
the crop and ſtock. upon the ſaid 
lands for payment of the foreſaid 


4 rent, and ſuch expences as you ſhall 

. pleaſe to modify, and afterwards to 
ſell the ſame by roup for that pur- 

t of poſe, and to grant ſuch other aid 

zorn in the premiſſes as your Lordſhips 

the ſhall ſee proper. 

one According to juſtice, &c. 

day 

ed, W „Jul 9.- 1782. 


cat · Having conſidered this petition, and 
on, Wl ken the writs therein referred to, ordains 


* of WW the fame to be intimated to the before 


as deſigned S—— 'T——, by ſerving him 


. vith a copy thereof, and of this. delive- 


ol WF rance, perſonally, or at his dwelling- place, 
and him to lodge his anſwers: thereto 


Jay M m 3 within 
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within fix days after intimation, ſhowing 
cauſe why the hypothecation and ſequel. 
tration after mentioned ſhould not remain 
and be proceeded in, in terms of law, with 
certification; and in the mean time grants 
warrant, and authoriſes 

ſheriff. officers, 


conjunctly and ſeverally, with their aflil. } 


tants, to pals to the reſpective lands men- 
tioned in the petition, and at the ſight of, 
and by the advice of any two honelt and 
{kiled farmers in the neighbourhood, to 
lypothecate, ſequeſtrate, and detain upon 
the ſaid lands, as much of the ſaid S. F.'s 
Rock and crop upon his poſſeſſion as will 
pay'the petitioner the ſum of fifteen pounds 
Sterling, as the year's rent thereof due at 
the term of Whitſunday laſt, with thirty 
{hillings. Sterling of expences; the ſaid 


expences ſubject to the future modiſica- 


uon of che court; and, appoints the two 
| perſons 


2 iS F —q— ny = 4 
a 
- 


applications to Juden. 415 


perſons at whoſe fight, and by whoſe ad- 
vice the ſequeſtration ſhall be made, to 
ſubſcribe the execution, to be returned 
by the officer thereanent ; which execu- 
tion ſhall ſpecify the different articles of 
ſtock and crop hypothecated, with the 
jalue ſet on each article. 
(The judge ſigns this.) 


1 
"1 
N 
4 
N 
1 
5 
1 | 


2 VS 


. Re a 


of, Theſe applications have been ſo fre- 
and WM quent for ſome years paſt, that no perſon 
to WM i ignorant that the hypothec upon cattle 
on is for a year, and muſt be made effectual 


„sn three months after the year expires, 
ill Wi i.e. if the year is run at Whitſunday, it 


J lf 
ds muſt be made effectual by application be- i 
at fore the Lammas immediately following i 
) WM ſuch Whitſunday, or if at Martinmas, | 


id before Candlemas. The corn and other 
d- fruits are hypothecated for the rent of the | 
bear whereof they are the crop, for which | 
13 they | 
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they remain affected, though the landlorg 
ſhould not uſe his right for years toge. 
ther. ö 


Petition for Aliment, or Liberation, 
upon the Act of Grace, 


Where a priſoner for debt depones | 


upon oath, before the magiſtrates of the 
borough, that he has not wherewith to 
maintain himſelf, the magiſtrates may, by 
1696, cap. 32. ſet him at liberty, if the 
creditor, in conſequence of whoſe diligence 
he was impriſoned, does not aliment him 
within ten days after intimation made for 
that purpoſe. This ſtatute, which is uſu- 
ally called the af of grace, is limited to the 
caſe of priſoners for civil. debts. No pri- 
ſoner, therefore, can claim the benefit of 
it, who is committed” either for not per- 
forming a fact in his power, or for not 
N paying 


va) in 


own 


loth 


Th 
in th. 
of J. 
ted a 
pay i 
and ; 
cont: 
the { 
prece 

T. 
he c: 
whic 


ay ing a fine, or damages ariſing from his 
Own delict, 


February 26. 1773. 
lo the Honourable the Magiſtrates of D—=, 


The Petition of A. B. in C. 


Humbly ſheweth, | 

That the petitioner ſtands incarcerated 
in the tolbooth of D——, at the inſtance 
of J. C. in S. upon letters of caption, da- 
ted and ſigneted 13th June 1766, for not 
payment of L. 10 Sterling of principal, 
and a fifth part more of expences of plea, 
contained in a decreet obtained before 
the ſheriff of D-— on the 4th of March 
preceding. | 
That the petitioner is become ſo poor, 
he cannot aliment himſelf in priſon, upon 


which he is willing to make faith in your 
preſence, 
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preſence, in terms of the 32d chap. and of Ml 
6th ſeſſion of King William's firſt parlia. certifi 


C 

ment, entituled, Act anent the aliment 0 
of poor priſoners,” Upc 
be cit. 


May it therefore pleaſe your Honours © viel 
to conſider the premiſſes, and to Ty 
take your petitioner's oath upon 


to the 
what 1s above repreſented, and to lon's 
ordain the ſaid J. C. to provide and 2 


give ſecurity for ſuch aliment to o 


the petitioner, as your Honours 


* | by a 
hall be pleaſed to modify, in terms 


| tition 
of the faid act. f eq 
According to juſtice, &c. end. 

Brann Donn vice 
5, Feb. 26. 1773. N 

; . * ©. 0 5, 

The magiſtrates ordain the petition to g 4 
be ſerved upon the creditor-incarcerator, D 
and ordain him to lodge his anſwers, or WW 1 

v1 


objections thereto, with one of the clerks 
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of this borough, within three goon with 
certification, kc e.. 
(This is ſigned by one of the bailies. ) 

Upon this the creditor-incarcerator muſt 
be cited perſonally by an officer of court, 
if within the borough ; if not, the petition 
and deliverance muſt be ſent to a writer 
to the ſignet, to get out the Court of Seſ- 
ſon's letters in ſupplement, which paſs of 
courſe in the ſame manner as a horning, 
or other diligence, and mult be execute 
by a meſſenger; or intimation of the pe- 
tition and deliverance by a notary-public, 
if equally convenient, will anſwer the ſame 
end. The fentence ſometimes bears ſer- 
vice upon the incarcerator, or his known 
gent in the borough where the priſoner 
5; but it is doubted how far this is good, 
il the incarcerator is in the kingdom. 

The priſoner then preſents his petition, 
with the execution of ſervice, or intima- 
3 tion, 
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tion, and a declaration by the town-clerk, 
teſtifying at whoſe inſtance he is incarce. 
rated, and for what ſum ; and at calling, 
if any perſon compear, they are allowed 
to ſee and object; if not, the following 
interlocutor is pronounced, 
March 4. 1571, 
The magiſtrates having conſidered the 
petition, with the execution of ſervice (or 
inſtrument of intimation) returned there. 
to, and finding no anſwers lodged there. 
againſt, ordain the petitioner to depone, 
1/2, Whether or not he is able to aliment 
himſelf in priſon ? 2dùy/, Whether, fince 
his impriſonment, he has dilapidated, dil. 
poſed of, or put away any of his goods, 
gear, or effects? and whether he hath 
done any other deed in prejudice of the 
incarcerator, or his other creditors ? 2nd 


at the ſame time ordain him to lodge 


diſpoſition omnium bonorum, in favour cf 
the 


the in 
in pre 
ral de 
cally 
chers 


leſcet 
(Signs 


Cor 
[worn 
not 2 
That 
lilapi 
of his 
of his 
bas n 
cloth. 
debts 
cute: 
and t. 
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he incarcerator and his other creditors, 
n proportion and effeiring to their ſeve- 
al debts, and to condeſcend therein ſpe- 
cally on his eſſects, and to lodge the vou- 
chers of the debts owing to him, or con- 
leſcend where the ſame are. 

(Signed by the Provgſt or acting magiſtrate.) 

Eodem die. 

Compeared A. B. who being ſolemnly 
worn and examined, depones, That he is 
tot able to aliment himſelf in priſon : 
That he has not, ſince his impriſonment, 
lilapidated, diſpoſed of, or put away any 
of his effects, goods, or gear, in prejudice 
of his creditors. And depones, "That he 
uns no goods or gear, except his body. 
clothes, and ſome old bankrupt deſperate 
debts, of which he ſhall to morrow exe- 
cute a diſpoſition, and lodge an inventory; 
and this is truth, as he ſhall anſwer to God. 
* is ſigned by the deponent and judge.) 
| Nn March 
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March 8. 1773. 

The magiſtrates having ſeen the diſpo. 
ſition executed by the petitioner, they, in 
reſpect thereof, and of his oath, modify 


an aliment to him of ſhillings Scots, 
payable by the incarcerator, or others who 
detain him; and ordain the creditors to 
provide or give ſecurity for the ſaid ali. 
ment within ten days, otherwiſe the ma- 
giſtrates will ſet the petitioner at liberty, 
in terms of the act of parliament founded 
on in the petition. 


(Signed by the Provgſt or acting Bailie.) 


This muſt alſo be intimated to the in- 
carcerator. 


March 20. 1773. 

Compeared W. F. jailor in D. who de- 
elares, that there is no aliment canſigned 
in his hands for the priſoner A— B—, 
and 


* 
ed tl 
intit 


of 


a? 


j 

1 | 
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13 and further declares, that having gone [ 
» . iy 

po through the magiſtrates of D „ viz. 1 
ow” i 
in . M provoſt, EZ W, Y 
fy —— M., and R W, i} 
© bes, and alſo A M— and] 3 
220 2 ba 
ho MK — town-clerke, and made Inquiry . 
to any aliment was auugned in their g | 
Hine I 
li. hald by the incarcerator I C- for 1 
. de priſoner A— B—, agreeable to the 1 
y magiſtrates act of modification upon his | 5 
b 0 by 
.1 WH petition of the eighth of March inſtant, | ö 
they all anſwered in the negative, that no f 

o . . 17 

aliment was conſigned, nor ſecurity given | ; 

1 

for ſaid aliment. | 

g W— F— jailor. 10 
: UM 
Zodem die. un 


The magiſtrates having again conſider- 
ed this petition, with the inſtrument of 
intimation thereon, dated the ninth day al. 
of March inſtant, bearing the intimation ih 

Nn 2 of 
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of the act of modification of the alimen 
to the petitioner, dated the eighth day d 
March inſtant, together with the declam. 
tion of W 


ten; and finding no aliment provided o- 


F—— jailor, above writ. 


ſecured for the petitioner, they grant war. 


rant to, and appoint W—— F— jailor, 
to ſet the petitioner A— B— at liberty, 
in terms of the ſaid act of parliament 
founded on in the petition, 

E— W—=—, B. 


Dꝛſpaſition Omnium Bonorum, by a 
Perjon taking the benefit of the Al 
of Grace, 


Rnow all men by theſe preſents, me 4. 


B. in C. Whereas J am incarcerated with. 
in the tolbooth of D. by virtue of letters 
of caption, dated and figneted the fit- 
teenth day of June one thouſand ſeven 

hundred 


bundre 
ſtance 
to him 
pal, an 
plea, c. 
fore the 
of Mat 
letters « 
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hundred and ſixty- ſix, raiſed at the in- 
tance of J— C — in S. for not payment 
to him of ten pounds Sterling of princi- 
pal, and a fifth part more of expences of 
plea, contained in a deereet obtained be- 
fore the Sheriff of D on the fourth 
of March preceding, as narrated in ſaid 
letters of caption; and that I am owing 
o the perſons after named and deſigned, 
iz. (here take in the creditors names and: 


deſignations) certain ſums of money, con- 
form to the vouchers and inſtructions: 


thereof, in their own hands, of which ſums 
[am not at preſent in capacity to make. 
payment to my ſaid creditors; and though 
| have applied for, and obtained the be- 
nefit of the act of grace, and am now to 
be liberated from ſaid priſon in terms of 
ihe ſaid act, it is reaſonable that, before 
my liberation, I ſhould ſatisfy my credi- 
03s, ſo far as I can, of the ſums I am reſt- 
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ing them; therefore, I hereby diſpone, aſſign, 
and make over to, and in favours of, the 
faids (here take in their names) my credi. 
tors, their heirs and aſſignees whatſoever, 
proportionally, and effeiring to their ſe. 
veral ſums due to them, all and ſundry 
goods, gear, debts, ſums of money, houſe. 
hold furniture, and all other effects per. 
taining, or reſting and owing to me by 
any peiſon or perſons whatever, and par: 
ticularly, without prejudice to the foreſaid 
generality, the debts and effects belonging 
and owing to me (a), contained in a liſt 
hereby referred to (b), with the whole 
vouchers and inſtructions thereof, with 
power to them, or any perſon whom they 
ſhall appoint, to purſue for, recover, and 
diſcharge the haill debts and effects here- 
by diſponed; and generally to do every 
other thing in the premiſſes competent to 
me to have done before granting this dil 
poſition, 
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poſition, which J oblige me to warrant 
from fact and deed only; conſenting to the 
regiſtration hereof in the books of Coun- 
eil and Seſſion, or others competent there- 
in to remain for preſervation; and, if need- 
ful, that all execution neceſſary, in form 
as effeirs, paſs hereon; and thereto con- 
ſtitute 

my procurators. In witneſs 
whereof, I have ſubſcribed theſe preſents, 
(written upon this and the preceding page 
of ſtamped paper by X. V. writer in D.) 


at 


, the —— day of , before 


thefe witneiles, and 


You may leave out the words betwixt 
(a) and (b), and in place thereof inſert 
the particulars, 


Application 
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Application for Sealing the Repoſito- 
ries of a Perſon dying or dead. 


Vitious intromiſhon has been before 
defined, under the title of Tęſamente, to 
be the unwarrantable intermeddling with 
the moveable eſtate of a perſon deceaſed, 
without the order of law, and to ſubje& 
the intromitter in payment of the defunQ's 
debts. It is not confined to the relations, 
but ſtrikes againſt any perſon intromit- 
ting, becauſe even ſtrangers, when attend- 
ing on dying perſons, have frequent op- 
portunities of intromiſſion with their va- 
luable movcables, which are more eaſily 
abitracted than heritage. By act of ſe- 
derunt 23d February 1692, the repoſito- 
ries of a dying perſon are ordained to be 
ſealed up, as ſoon as he becomes incapable 


of ſenſe, by his neareſt relations, and the 
keys 
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keys delivered to the judge- ordinary, to 
be kept by him for the benefit of all ha- 
ring intereſt, till the friends be advertiſed 
to meet, In caſe of neceſſity, the relict 
or children, at the fight of the judge · or- 
linary, or two juſtices of peace, may take 
gut ſo much of the money lying by the 
delunct, upon their receipt, as will defray 
the expence of the burial ; or, if he dies 
n a houſe not his own, they muſt be ſeal- 
ed by the maſter or miſtreſs of ſuch houſe, 
and the keys delivered to the judge-ordi- 
tary, till the neareſt relations be acquaint. 
ed; and it is declared, if the relation, or 
maſter or miſtreſs of the houſe, neglect to 
ſeal as aforeſaid, they ſhall be holden as 
embezzlers or abſtracters of the writs, 
eidents, money, or precious moveables 
af the perſon deceaſing, or deceaſed. 

In obſervance whereof, application is 


made to a judge to attend, who, with 
ſome 
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ſome otner reipectabie perions, jee tne Ml This \ 
repoſitories ſealed ; and, if neceflary, the WM. N. 
judge allows ſo much of the lying money W—— 
to be taken as will defray the funeral ex. WL. M. 
pences. The application is fometimes M. N. 
verbal one, ſometimes in writing; and . Q. 
certificate or atteſtation is generally made Or, 


of their having done ſo. tion m 
perſon? 

Certificate of having Sealed up ont © 
Repoſitories, ame d 

Petitic 


At — Which day the deſk and other 
repoſitories of G. D. in ——, deceaſel, i] / © 
were ſealed up in preſence of A. B. o a 
of the bailies of the borough of ——, and ges. 
in preſence of the other perſons after men xf 7h 
tioned, requeſted to attend by C. D. bro 
ther of the ſaid deceaſed G. D. and tb: Hy 
key of the ſame left in the hands of t,, That 


ſaid bailie, for the benefit of all concerned ¶eceaſec 
Thi 
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mis was done in preſence of L. M. and 


he M. N. merchants, and P. Q. writer in 
ey 5 
EX. L M. witneſs. A. B. bailie. 
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s 28M. N. witneſs, 

di P. Q. witnels. 

ade Or, if the judge cannot attend, a peti- 
tion may be preſented to him, ſtating the 


perſon's death, and praying to grant war- 


nt to the clerk to attend and ſee the | 
ame done. | il j 

a: 4 

her! etition for warrant to ſell the effects ih 
ef a perſon deceaſed, jor payment of 1 


deathbed expences and funeral char- 10 


ges. It 
no the Honourable the Bailies of ———, bil. 
The Petition of | l 
Humbly ſheweth, l 
That H. J. late „now Ut. 
leceaſed, ſaid for ſome time in family ; 
with Wil 


in 
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with the petitioner prior to his death, 
which happened in —— laft, and was at 
that time owing the petitioner ſundry 
ſmall ſums laid out on his account during 
his laſt illneſs; and the petitioner has 
further paid, or become bound to pay, 
ſeveral articles relating to the ſaid defunct' 
funeral expences. That, immediately up. 
on his death, his repoſitories were ſealed 
up at the fight of 


„ his neareſt rela- 


tion, and, after the interment, were open- 
ed by warrant from your honours, and an 
inventory thereof taken at the ſight of the 
ſaid : That the ſaid H. I. had allo, 
at the time of his death, ſundry articles of 


houſehold-furniture and books, of which, 
with his body-clothes, an inventory was 
alſo taken at the ſight of the ſaid ——: 
That the debts due to your petitioner be- 


ing preferable debts, he is entitled to hav? 
0 
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bþ much of the ſaid effects ſold as will pay 
he foreſaid ſums and expences. 


May it therefore pleaſe your Honours 
to grant warrant to your clerk of 
court, or his ſervant, to ſell, by pu- 
blic roup, as much of the ſaid ef- 
fects as will pay the aforeſaid ſum 
and expences. 


According to juſtice, &c, 


Oo. TIT, 


434 


. XIII. 


On Proceedings before Injei wr Cot; 
and the method of applying do Ile 
Superior Courts for Review of their 


Sentences. 


AVING, in the preceding title, ſai 


ſo much upon petitions, or ſum. 


mary applications to judges, and upon 
the practice before juſtices of the p2c: 
and magiſtrates of boroughs, I cnn! 
help obſerving, that the ſorm of proccdut 


before the other inferior courts. appear. 
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alſo much more ſimple and eaſy than is 
generally imagined, 

The libelled ſummons, or warrant for 
citing the perſon to appear in court, is 
made out by the clerk of court, or ſome- 
times by the purſuer's procurator, and is 
fſrned by the clerk. It is executed by 
the officers of the court from which it 1s 
iſued. 

At the day of compearance, the libel 
and execution is given in to the clerk, 
ind called; and, if the defender appears, 
he has till next court day to give in de- 
lences. 

Defences in themſelves cannot be ſaid 
to have any form: They begin with the 
title, “ Defences for ſuch a perſon.“ The 
proſecutor, and the perſon proſecuted, are 
all along called the Purſuer and Defender, 
and the judge addreſſed, Your Lordſhip. 
They naturally conclude with the defen- 
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der's hoping the judge will ſuſtain the @& 
fences, and aſſoilzie them from the action; 
after which, the words, In reſpect to bereit 
&c. are added. 


naturally occur, may be various ; they are 


Theſe defences, it wi 


generally divided into Dilatory and Per. 
emptory. Dilatory defences do not en. 
ter into the cauſe itſelf, but relate to the 
form of proceeding, and therefore mult 
be offered firſt, otherwiſe they will not be 
liſtened to; and of theſe declining the 
judge; for, if the defender propoſe any 
other defence firſt, it is a tacit acquick 
cence in the judge's juriſdiction and com. 
petency to the queſtion. Inferior judges 
may be declined in queſtions concerning 
heritable rights, in queſtions where the 
or their near relations have an intereſt in 
the cauſe; or where they have given per. 
tial counſel, By 1681, c. 13. no judge, 


. . . n 
ſupreme or inferior, can vote in the cau: 


+ 


of 


of his 
conſa! 
of his 
Ade] 
cipal 
wher 
The | 
der d 
diſtri 
night 
the te 
or, 1 
Seftic 
letter 
the 1 
ixed 
velit 
ſuſlic 
cann 
ſon 


Our 


before Iuſcs ier Curtis. 437 


of his father, brother, or ſon, either by 
conſanguinity or affinity ; nor in the cauſe 
of his uncle or nephew by conſanguinity. 
A deputy may be declined where the prin- 
dipal judge is a party, unleſs in a cauſe 
where he is authoriſed by exprels ſtatute. 
The judge may be declined, if the defen- 
der does not live within the territory or 
diſtrict over which that judge has the 
tight of juriſdiction ; 40 days reſidence in 
the territory, however, founds juriſdiction ; 
or, if he has lands in ic, the Court of 
Scion will, on application by bill, grant 
letters of ſupplement, to cite him before 
the inferior judge. If the defender has no 
ted dwelling place, as a foldier, or tra- 
velling merchant, a perſonal citation is 
luſlicient to found juriſdiction, and he 
cannot therefore decline it. Another rea- 
ion of incompetency in the judge, on ac- 
count of which he may be declined, is, 

O 0 3 that 
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that the ſame proceſs, or another having 
a, near contingency to it, depends before 
a ſapreme court, or a more competent 
judge, and this is called /is alibi pendens; 
but a proſecution at the inſtance of the 
Procurator fiſcal, for the public intereſt, 
does not bar the private party injured from 
bringing his proceſs for damages before 
Theſe dila. 
tory defences being diſcuſſed, if proponed, 


any other competent court. 


the other dilatory defences follow, and 
are thoſe againſt the purſuer's perſon, that 
he has not a perſona ſtandi in judicio, a8 
being a pupil or minor, and having no 
tutor or curator convened in the procels; 
or in being a ſociety not erected into a bo- 
dy corporate by charter. Thus, the trades 
of Saltcoats, having entered into a con- 
tract incorporating and obliging them- 
ielves to pay a certain ſum, annually to 
the, boxmalter, and ſo much in caſe of ab- 
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ſence; in a purſuit at the inſtance of the 
boxmaſter againſt one who had retracted, 
for the fines, it was found they had no 
title to purſue as a corporation, and had 
no perſona andi in judicio ; Crawford 
tra Mitchel, 1ſt June 1761. A ſimilar 
deciſion was given in an action at the in- 
tance of the maſon lodge of Lanark con- 
ra Hamilton, 1 ith June 1730. Another 
dilatory defence is againſt the purſuer's 
title, as that, being executor, he has not 
confirmed; and in a caſe, Frezar contra 
Gib, decided 1oth February 1784, the 
Court of Seſſion were of opinion, that a 
total confirmation of the debt in queſtion 
vas neceſſary to be produced before ex. 
tract. In this caſe, a partial confirmation 
of the goods of the defunct had been pro- 
duced; then a partial confirmation of the 
debt ſued for; but, on a petition to the 
court, with anſwers, a total confirmation 

of 
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of the debt ſued for was thought nec. 
ſary; as alſo, it is a good defence that l 
parties having intereſt are not called. 
After diſcuſſing theſe, if any of them ap. 
ply to the caſe in hand, the relevancy of 
the libel may be diſputed ; or extindtion 
of the obligation plcd, (if the ſummons 
is founded upon one), by one or other of 
the ways of extinguiſhing obligations be. 
fore taken notice of, under Dijcharge:, 
&c. ; or by preſcription, which is, in this 
caſe, the loſs of a right, by negleCling to 
follow i: forth, or uſe it, during the time 
limited by law; for which ſee Table 0 
Preſcription; or any other defence may 
be ſtated, which ariſes from the law, and 
the nature of the caſe, 

The puriuer takes this up till another 


court day to anſwer, and then produces 


c Aniwers for „ Purluer, to 


* 9 
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in which, after endeavouring to obviate 
the defences, he concludes with hoping 
his Lordſhip will have no difficulty in de- 
cerning in terms of the libel, and finding 
the purſuer entitled to his expences; and 
ends, as all theſe papers do, with © In 
c reſpedt whereof,” &. What is ſaid by 
the defender, is“ Replies for —. 
* to the Anſwers offered for * 
and ends with hoping the judge will ſu- 
ſtain the defences, and aſſoilzie him. The 


judge ſometimes allows another paper to 
be given by the purſuer, which is a Duply 
to the Replies; and then the cauſe is ad. 


| viſed; and, if the libel is not proven by 
7 writs produced, he probably allows to each | 
] party a proof of the facts ſtated by them, Il 
7 and to both parties a conjunct probation; | 


and a day is aſſigned for proving, and a 
diligence got out for ſummoning the wit- 
nefles, which is executed by the officers 

belonging 
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belonging to that court; and upon pro. 
ducing the diligence and executions, and 
theſe being called, the witneſſes hare their 
depoſitions taken either in court, or at an 


hour and place fixed on. See next Title, | 


as to who are admiſſible, and who are in. 
admiſſible, as witneſſes. Where witnel. 
ſes live at a diſtance, on application, com- 
miſſion will be granted for taking their 
depoſitions. When all the witneſſes for 
both parties are examined, circumduction 
is granted, which cloſes the proof. 
Proof by witneſſes is not allowed in 
payment of any ſum above L. 100 Scots, 
which muſt be proven by writ, or oath of 
party, by act of ſederunt 8th June i597; 
nor in gratuitous promiſſes; nor in con- 
tracts where writing is eſſential to their 
conſtitution, or uſually adhibited, as in 
the borrowing of money; and no debt or 


right, once conſtituted by writing, can be 
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aken away by witneſſes. It is admitted 
o the extent of L. 100 Scots in pay- 
nents, verbal legacies, and verbal agree- 
nents which contain mutual obligations. 
| is received, to the higheſt extent, in 
hargains relating to moveables, in facts 
xrformed in ſatisfaction, even of a writ- 
en obligation. A bond is reducible on 
de head of fraud, on proof by witneſſes. 
latromiſſions with rent payable in grain 
nay be proved by witneſles, and even in- 
ttomiſſion with the filver rent, where the 
creditor has entered into the ſole poſſeſſion 
0! the debtor's lands. 

Sometimes the purſuer refers the mat- 
ter to the defender's oath, and this oath 
5{ometimes qualified by ſpecial limitations 
teſtriding it. The qualities which are 
admitted by the judge as part of the oath, 
are called intrinfic ; thoſe which the judge 
rejecke, Or ſeparates from the oath, extrin/ic. 
Where 
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Where the quality makes a part of che 
allegation which is relevantly referred to 
oath, it is intrinſic; thus, becauſe a mer. 
chant ſuing for furniſhings after the three 
years preſcription has taken place, muſt, 
in order to make the proceſs relevant, of. 
fer to prove, by the defender's oath, not 
only the delivery of the goods, but that 
the price is ſtill due; therefore, thougii 
the defender ſhould acknowledge, upon 
oath,. his having received the goods, yet, 
if he adds that he paid the price, this laſt 
part, being a denial that the debt ſubſiſts, 
is intrinſic, ſince it is truly the point re- 
ferred to oath. Where the quality does 
not import an extinction of the debt, but 
barely a counter claim againſt the purſuer, 
it is held as extrinſic, and muſt be other- 
wiſe proved. The quality of compenſa- 
tion is extrinſic. A creditor in a holo- 
graph bond is not obliged, even aſter the 
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jicennial preſcription is elapſed, to prove 
hat the debt ſtill ſubſiſts, but ſimply that 
the bond was figned by the debtor ; the 
quality of payment is, therefore, in this 
caſe, extrinſic, and reſolves into a defence, 
being no part of the libel referred to 
oath, 

One who ſues on a debt, conſtituted 
reither by writing nor before witneſſes, 
muſt refer not only its conſtitution, but 
ſubſiſtence, to the defender's oath; ſince 
the oath of the debtor, by which alone the 
debt can be proved, ought to be alſo ef. 
{tual for a proof of its payment, The 
quality, therefore, of payment or ſatisfac- 
von, muſt, in ſuch caſe, be intrinſic, by 


the above mentioned rule. Yet a defen- 


der who, in his oath, admits the conſtitu. 
tion of a debt, cannot get off by adjecting 
the quality of payment, where the pay» 
ment ought, by its nature, to be vouched 
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by written evidence. The obſervation; 

upon this point apply, with equal force, 

to the caſe where the defence of payment 
is referred by the defender to the purſuer. 

Thus, if the creditor ſhall depoſe that the 
money he received was not in payment of 
the debt purſued for, but in conſequence 
of a ſeparate bargain, the quality is intrin. 
ſic, being really a denial of the point re- 
ferred to oath ; but, if he acknowledges 
he received a ſum in payment, it will not 
avail him to add, that he had afterwards 
deburſed 1t on the debtor's account. 

It is a general rule, that, wherever the 
alledgeance referred to oath relates to any 
fact, writ, or deed, wherein the alledger 
pitehes only upon what makes for him, 
omitting the other points and circum- 
ſtances, then it 1s proper for the deponent 
to expreſs the whole tenor of the writ, 
bargain,” promiſe, or fact, as well that 

1. 0 which 
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which makes againſt him as for him; as, 
it a perſon be purſued for an alledged 


1 bargain for delivery of victual or mer- 
ger, chant ware, fold at the price libelled, if 
the de depones it was true that the bargain 
of vas made, but with this condition, if the 
co W money was not delivered againſt ſuch a 
in. time, the bargain ſhould be null and void, 
e. and that the money was not delivered, or 
oy offered, at that time; or, if a claim of 


Mt debt be offered to be proven by the defen- 
13 der's oath, and the defender ſwears, that 
the ground of debt was the price of goods 
which were either not at all, or not fully 
delivered, theſe are intrinſic qualities, be. 
cauſe the qualities are inherent in the 
ſame fact or right, and are neceſſarily im- 
plied in the nature of the thing, and are 
a part of the bargain, 

Sometimes the libel is partly proven by 
writ, and partly referred to the defender's 
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oath; in which caſe a day is aſſigned for 


him to depone, and, if he fail, he is held gumer 
as confeſſed. | the pt 

It will be obſerved, that, in many af daun 
theſe caſes, the defender, inſtead of depo- inſtea 
ning, defers it back upon the purſuer. adviil 


Where the proof is not quite full, the i an 
judge ſometimes takes the oath of either MW. wh, 
party in ſupplement; and, before taking Won; 
their oath, or leading a proof, the judge u n 
may, if he ſee cauſe, order either of the wich 
parties to confeſs or deny any fact he euto 
thinks proper, either perſonally in court, bon 
or by à writing under his hand, which, if . det 


it ſhould afterwards turn out otherwiſe, jute 
he is ſubjected in expences. | oth: 

The proof being thus concluded, the and 
judge adviſes it, and. gives a ſentence; or, lou 
if there is a long proof by witneſſes, ap- tio} 


points memorials, which are a full ſtate 
of the matter in diſpute, the proceedings (Cl 
held, 


before: Infer19r Courts,, tan: 


zeld, the evidence adduced; and the ar- 
zuments arifing therefrom in favour. of 
the perſon for whom the memorial is 
draun. The word Memorialiſt is uſed 
inſtead of Purſuer or Defender ; and, upon. 
alviiing hereof, ſentence: is pronounced. 
if any, of the parties is diſſatisfied there. 
ith, they may give in a reclaiming) petis 
ion; this begins like any other petition. 


e with the procedure thereon, and interlo- 
e eutors, and endeavours from thence to 
5 bow. cauſe why che ſentence ſhould: be: 
f altered, and prays the judge to alter his 
, iuterlocutor of ſuch a date, &c. The: 
other party is entuled to ſee and anſwer, 
and then a deciſion is given. There is, 
ſometimes even a ſecond reclaiming.petis- 

tion given in. N 

Ihe procels being thus coneluded, af. 

ter the elapſe of a jew days, it is extracted 

Fp 3 7% 


it narrates the bringing of the adtion, 
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by the clerk; and, aſter the days of > 
charge are expired, diligence. may be 
raiſed thereon as on a regiſtered: proteſt. 
That the defenders may not be tied to 
uncertain attendance at the will of the 
purſuer, if the purſuer ſhall at any time 
fail to appear to inſiſt in his action, the 
defender may obtain proteſtation, and be 
aſſoilzied from the inſtance, and the pur. 
ſuer muſt ſummon him of new; but, it 
the purſuer appear before extracting the 
proteſtation, before doing which one court 
day muſt intervene, he may go on in his 
proceſs, upon paying ſome trifle of pro- 
teſtation money. 
It will naturally oecur, that, in draw- 
ing theſe long papers, the perſon ſo em- 
ployed muſt have the proceſs; he gets it 
up the one court day, and returns it the 
next, or when it is wanted, with his addi- 
tional paper; and then it is borrowed in 
70 the 


Be fart Inferuo Courts, 35 
me ſame manner by the other party; at 


be hich time they write a receipt into a 9 
ſt. book for it, kept by the clerk; and in q 
to caſe-any of them keep it up too long, the { 
tho judge will grant a warrant for incarcera» E 
me ting him till he return it. There is a books, ö 
he called the:Diet-book, in which all the im | 
be terlocutors, appointments, and ſentences, a 
r. te marked, and which regulates the or- a 
it der of calling them. I 
Ie If either of the parties thinks himſelf ik 
rt aggrieved by any-interlocutor pronounced } 
: 0 


in the cauſe, or by the deciſion of the in- 
ferior court, he may, at any time before 
extract, apply to the Court of Seſſion, by 
bill of advocation, ſigned by a writer to 
the ſignet, who muſt be furniſhed with a 
t copy of the proceſs, and inſtructed in the 
i reafons why the cauſe is wanted to be ad- 
vocated, to enable him to make out the q 
bill. Upon intimation of an atteſted copy | 
1! of 


— - — 
— — a 


* — 


A * . 


of the fiſt thereon, the inferior court can. 


not proceed without being guilty of cons 


tempt of authority. The ſiſt muſt be pro- 
duced in, and intimated to, the inferior 
court; for intimation to the oppoſite pat. 
ty, or his doer, is not ſuſſicient. A copy 
of this bill may be marked for, and got 


by the oppoſite party at the bill chamber, 


and anſwers given in, which may be fol- 
lowed by replies and duplies; it is then 
judged of by the Lord Ordinary, and ei- 
ther paſſed or reſuſed ; if refuſed, certifi- 
cate is given out, and the proceſs proceeds 
beſore the inferior court; or it is compe- 
tent to the advocator to petition the whole 
fiteen Lords to review the ſentence, who 
either paſs or reluſe the bill, and the ſame 
after · procedure takes place as when a bill 
is paſted or refuſed by the Lord Ordinary: 
If the bill is paſſed, letters of advocation are 
expece: ther eon by a writer to the ſignet, 
9 and 
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an- 2nd paſs under the ſignet; and the other 


party may be ſummoned thereon to ap» 


the advocator fail to ſummon, and the 
other party wiſhes to puſh the matter, he 
puts up-proteſtation for it in the ſupreme 
court. Unleſs the advocation is produced 
in ten days, the proteſtation may be ex. 
trated, and L. 10 Scots of proteſtation 
money charged for; or, the party who 
bas put up proteſtation, may extract the 
letters of advocation from the bill which 
is left at the ſignet, at ſigneting the letters 
of advocation, and thus bring the cauſe 


into court; after which the cauſe is car- 
ö ried on nearly in the ſame manner as o- 
. ther civil actions. Sometimes the bill is 


refuſed at firſt preſenting, and no fiſt ob- 
tained ; in which caſe, the inferior court 
proceed as if no ſuch thing had been ap» 


plied for. That the ſupreme court may 


not 


pear in the ſuperior court: Or, in caſe 
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not waſte their time in trifles, ad vocation 
i8 incompetent for any ſum under L. 12. 
The principal reaſons of advocation are, 
incompetency, iniquity in the judge, or 
contingency of the proceſs to one depend. 
ing before a ſuperior or more competent 
court, | 

If the decreet ſhould be got out and 
extracted, the perſon aggrieved by the 
ſentence may apply to the Court oſ Seſſion 
by bill of ſuſpenſion, ſtating the wrong or 
injuſtice as the reaſon, which is likewiſe 
figned by a writer to the ſignet. Suſpen- 
ſion may alſo be obtained of a bill and 
diligence following thereon, on juſt cauſe 
ſhown, upon application by bul of ſuſpen- 
ſton. Intimation of a copy of the bill and 
fift, in a ſuſpenſion, to the party is ſuſſi- 


cient. 'The ſame procedure is had in the 


If re- 
ſuſed, certificate is got, and the diligence 


bill chamber as in advocations. 


proceeds z 
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proceeds; or the ſuſpender may petition 
the court to review the ſentence. If paſſed, 
the ſuſpender muſt, within fourteen days, 
ind cantion to pay or perform in terms 
of the charge, and for the damages and 


expences to be found due in caſe of 


wrongous ſuſpending ; otherwiſe, on cer- 


tiicate of no caution being found, the 
diligence will proceed. The ſuſpender 
may obtain a prorogation of fourteen 
days more to find caution, on payment 


of 28; 6d. to the clerk to the bills. The 


bond of caution is written by the agent 
for the ſuſpender. On caution being 
found, and received by the clerk, the 
letters of ſuſpenſion are expede, and the 


cauſe comes into court in the ſame man- 
ner as an advocation does. If the char- 


ger thinks himſelf ſecure without a cau- 
tioner, and withes for diſpatch, he may, 


before the luſpenſion is expete, af, to 
the 


455 on Proceedings 
the Lords by petition, praying a remit to 
the Lord Ordinary to diſcuſs the reaſons 
on the bill, the defire of which petition 
will be granted: But the clerk to the 
bills is entitled to 4 s, Scots, and the 
keeper of the ſignet to the dues of ſignet. 
ing. This method is alſo e in 
advocations. 
Suſpenſion may alſo b be obtained _ 
a perſon doing any thing. unwarrantably, 
as building, impreſſing an apprentice, &c. ; 
and an interdi& is ſometimes obtained 
along with the fiſt. The caution in this 
caſe is for damages and expences, in caſe 
of wrongous ſuſpending. | 
- Appeals in civil cauſes, (except from the 
Court of Seſſion to the Houſe of Peers), 
are now diſuſed; the only one competent 
is of cauſes under L. 12, to the Lords ia 
the circuit, by Aatute 20th Ges. Il. cap. 
43. F 34. . it y enacted, © That 
ese 


it to 
ſons 
tion 
the 
the 
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« any. perſon in Scotland aggrieved by 
any dectee or ſentence of any ſheriff or 
+ ſtewart's-court, or the court of any roy- 
4s al burgh, or burgh of regality or ba- 
tony, or of any baron or other heritor, 
6 in any matter criminal, not extending 
to the loſs of limb or demembration, or 
in matters civil, not exceeding L. 12 
Sterling, may appeal to the next circuit- 
court of the circuits, within which the 
* ſaid courts ſhall lie, ſo as no ſuch ap- 
peal be competent before a final decree 
pronounced; and ſuch appeal may be 
taken in open court at pronouncing 
* ſuch decree, or within ten days there- 


t after, by lodging the tame-in the hands 


party with a duplicate thereof, perſon. 
„ally, or at his dwelling-houſe; or his 
procurator or agent in the cauſe; and 
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in like manner the inferior judge, in 
&* caſe there is any concluſion ' againſt 
him; and ſuch fervice ſhall be ſufficient 
© ſummons to oblige the reſpondents to 
* attend at the next circuit court, which 
< ſhall happen to be held fifteen days at 
«leaſt after ſuch ſervice; and the judges 
*at ſuch circuit ſhall cognoſce and deter. 
„mine ſuch appeals by the like rules as } 
the Courts of Sefton or Juſticiary reſpec- 
< tively may now cognoſce and determinc 
« in ſuſpenſions „: But the ſaid circuit 
& court ſhall proceed in a ſummary way; 
4 and, if they find the reaſons of appeal 
* not relevant, or not inſtructed, or if 
© they determine againſt the appellant, 

4 they 


This is to be underſlood of ſuſpenſions ex: 
pede and come into court, and of determining 
Gel, the reaſons in the appeal, an che relevancy, 
Kc. as in ſuſpenſions; and not of the procedure 
on the bill, and in the bill chamber. 


1 
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they ſhall award coſts; not exceeding 
the real coaſts bong Ade expended ; and 
* their decree ſhall be final.” 
This, ſo far as relatẽd to civil cauſes, 
vas only to continue for ten years; but 
made perpetual by 31ſt Geo. II. c. wt. 
Ihe appellant, at entering his appeal, 


muſt lodge a bond of caution with the 


clerk. to abide by the deciſion. . 


Though the foregoing may ſeem to be 


a tedious procedure, yet, when it is con- 


ſidered: that almoſt every poſſible caſe is 


Rated, it will occur, that ſuch part of it as 
may happen in one cauſe cannot be much; 
and that there is very little form in the 


papers. And it is fomewhat ſurpriſing, 


that men of learning and genius ſhould 
not ſometimes appear in their own cauſes, 
or draw their own papers in them; for 


there is little ſpeaking in theſe courts: 
| Qqz And 
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And whatever may be ſaid of our laws 
being a ſtudy that would require more 
than a life, its general principles may be 
learned in little more than three months, 
the time allowed by Cicero for the ſtudy 
of the Roman law. A great part of what 
is neceſſary to be known is laid down in 
Mr Erſkine's ſmall-Inſtitute, or Principles 
of the Law of Scotland, —a book of only 
58. or Gs. price. The larger Inſtitutes, 
Dictionaries of Deciſions, and moſt of the 
other law books, are conſulted rather as 
Dictionaries than ſtudied. A man is al- 
ways ſbudious and attentive in his own 
cauſe, and makes up, by care and atten- 
tion, what he- wants ia experience, Be- 
ſides, a practitioner, who has much buſt- 
neſs, cannot get time to ſtudy every caſe, 
and the law reſpecting it, thoroughly. 

I would not, however, be here under- 


ſtood to mean that procurators are unnd- 
ceſſary 


aws 
10re 


hat 


les 


a 
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ceſſary: The greateſt part of mankind are, 
and will always be, unable to write or 
ſpeak ſo as to anſwer that purpoſe, or even 
to do- juſtice: to their thoughts, and will 
find it their intereſt to employ others who 
can do it better; and it is even hoped! 
theſe obſervations may be of uſe to _— 
practitioners. 
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The 3 in which Za ights are 
Eſabliſhed againſt Challenge, and 
others Loſt, by not uſing the firſ, 

commonly termed Poſitive, and the 

eber Negative, Preſcription. 


Three Days. 
ILLS muſt be proteſted in three 
days after the term of payment, to 
preſerve recourſe Ne the drawers and 
indorfers. 


ee 1 [ 


Forty Days. 

. Inhibitions muſt be regiſtrate in 40 
dye by act of parliament 3.584, K. 
2. Tenants 


pi? 


N. 


ee 
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2. Tenants muſt be warned 40 days 
defore Whitſunday, by act 1555 ; or get 
2 citation in a removing 40 days previous 
to that term, by act of ſederunt 1756. 

3. Perſons reſiding 40 days, fix a do- 
micil, and ſubje& themſelves to the jurif. 
dition of the judges in that place. 

4. When a perſon enters heir cum benes 
fcio inventarii, the inventory muſt be re- 
giſtered 40 days after given in. 

Sixty Days. 

1. Seiſines, inſtruments of reſignation 
ad remanentiam, renunciations, eiks to re- 
verſions, mult be regiſtrate in 60 days 
1617, c. 16. 441 
2. Summonſes and execytions of 


ruption, or inſtruments thereof 1696. 


3. Granters of deeds affecting heritage, 
their living 60 days after executing there- 
of, removes any ground of reduction ex 
Sa en on the head of death- bed.) 

151 .x Six 


. A £4 
. C 
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1 Bills, ia ben kl Fu preſcribe 
2a Ga mbatks, as. to ſummary diligence, 
if not proteſted and regiſtrate in that time, 

-2, Miniſters muſt. be prefented to va- 
cant kirks within ſix months after. a va- 
cancy,. atherwiſe the preſhytery preſent 
Jure devoluto, 204 

Factors appointed by the Court of Sel, defi 
Gon muſt, within. ſix months after ex- the 
tracting their factory, make up a rental an 
af-the eſtate, and liſt of arrears due by pre 
the tenants, to be put into the hands of ter 
the. clerk. to the procels.. the 

One Tear. 16 
+ 3: Marriage mult ſubſiſt year and dey. il 
to yalidate contracts or deeds executed in fi ye 
contemplation of it, unleſs there be iſſue x1 
of it within that time heard cry, or it be- 
otherwiſe provided by the contract of mar- Wi 
rages; Ihe day is only in greater evi" WI 
2 dence 


1 L 


Prescription. 465 
tence of the year being elapſed; and any 


part of the day being elapſed is ſufficient. | 


2. — molt de Tu within 


the year. 119 it 
3. "Cauſes maſt be continued” within 
the year to keep from fleeping. - 


4. A perſon entering heir cum 4005 
inventarii muſt, within a year after the 
defunct's death, exhibit an inventory to 
che ſheriff elerk of the ſhire where the 
lands lie, or, if other heritage, where the 
predeceſſor died; and, if the ſame is regi. 


ſered; his entry will ſubject him no far- 


ter than the value of the inventory 
1095, c. 24. | 

5. Denunciation muſt follow within a 
year after a charge of horning, 8 
2 new charge is neceſſary. * 

6. Submiſſions in the common ' ſtile, 
wick a blank for the time of deciding, 
expire in a year, unleſs' there is'a power 
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to, prorogate, and the ſame uſed within 
that time, 7 

$ > Apparent hairs: a a. pany to del. 
berate whether they will enter to their 
anceſtor's eſtate, called annus deliberand;. 

8. Alienation of heritage by an appa- 
rent heir, within a year of the predeceflor's 
death, is null, in ſo far as hurtful to the 
creditors of the predeceſſors - 1661, c. 24. 

9. Relict and children, or next of kin, 
confirming within a year, excludes vici- 
ous intromiſſion. | 11105 

10. Tutors and curators muſt put out 
minors money to intereſt within a year. 

11. Factors appointed by the Court of 
Seſſion muſt give in a ſcheme of their ac · 
counts yearly. 

12. The ſaid factors are liable for in- 
tereſt from one year after the term of pay- 
ment of rents or debts, by act of ſederunt, 
zilt July 1690. 


13. Creditors 


PreſeriÞtton, 46} 

EY 13, ' Creditors of a defunct doing dili- 

gence againſt his executors within a year 

ifter his death, preferred to creditors of 

his neareſt of kin, by a& 1695, c. 4¹. 2 
Three Tears. 

1. Creditors doing diligence againſt ap. 
parent heirs, for their predecefſor's debts, 
within three years of the predeceffor's 
death; are preferable to the creditors of 
the apparent heir—1661, c. 24. 

2. Servants fees, houſe rents, board, 
merchants accounts, and other the like 


Wt debts, as workmens wages, alimentary 

debts, writers accounts, &c. preſcribe in 
f three years as to proof by witneſſes, but 
* may be proved after the three years by 
the writing or oath of the debror—1 579, 
c. 82. minority not excepted. 


; N. Each term's fee, houſe rent, or 
N aliment, runs a ſeparate courſe of pre- 
ſcription; 
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ſeription; but accounts only from the date 
of the laſt article. 1 

It is thought a receipt for a partial pay. 
ment obviates the plea of en as 
to the balance. N 

3. Actions of removing muſt be pur. 
ſued within three years after warning, 
(minority not excepted), otherwiſe warn- 
ing muſt be uſed of new—1579, c. 82. 

Ejections and ſpuilzies as to violent 
profits, and proof by the purſuer's oath 
in litem—1 579, c. 81. 

| Pour Tears. 

Perſons may be reſtored againſt deeds 
done to their prejudice in minority, if 
they inſiſt within four years after majo- 
rity, which time is called the guadriennium 
utile. 

2. Wilful deſertion for four years 
bounds divorce upon that head, 1573) 


c. 55 


* 
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& 55. The 4 muſt firſt raiſe action 
of adherence, which, in practice, is done 


on one year's deſertion; but four years 


muſt elapſe from the deſertion to the de- 
cree of divorce. 
. Five Tears. 
1. Maills and duties due by tenants in 
the country ene in five years after 


removing. 


2. Miniſters ſtipends preſcribe in five f 


Years. 
3. Multures preſcribe in five years. 
4. Bargains concerning moveables, or 
ſums of money, proveable by witneſles, 


(i.e, to the extent of L. 100 Scots), pre- 


kribe in five years. 


N. The above four articles, by 1669, 


c. 9. unleſs proved by writ, or oath of 
patty. . | 
5. Arreſtments on decreets preſcribe i in 
ive years after ſentence—1669, c. g. 
Rr 6. Actions 


470 Table of * 

6. Actions raiſed upon warnings, ſpuil. 
zies, ejections, arreſtments, or for mini. 
ſters ſtipend, and others mentioned in ſaid 
act 1669, muſt be wakened . five 
years, by 1685, c. 14. 

7. In adjudications, if the debtor deli. 
ver a valid right, produce a'progrels, clear 
incumbrances, renounce the poſſeſſion, 
and ratify the decreet of adjudication of 
as much of his lands, in favours of the 
creditors, as are worth the principal, in- 
tereſt, and a fifth part more, in reſpe& 
the creditor 1s obliged to take land for hi 
money, (but without penalty), with the 
compoſition to the ſuperior, and expences 
ol infeftment, decreet will only go againſt 
theſe lands; and they are redeemable in 
five years after payment of theſe ſums: 
As, in aſummons of adjudication, this and 
à general adjudication are both libelled 
'topether, this is called 254 Vega upon the 
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ff alternative of an adjudication, and is 
eſtabliſhed by act 1672, c. 19. 
Six Tears. | 

Bills, by act 1772, preſcribe in fix 
years as to the proof, Ihey mult there- 
after be proven by the writ or oath of the 
debtor; and partial payments are pled in 
bar of the preſcription, Ibis ac excepts 


minors and perſons abroad. 3 


Seven Years. 
1. Citations for interruptions muſt be 
tenewed every ſeven years. 


2. No cautioner, or co principal, in « 


bond for money, is bound alter ſeven 
years from the date of the bond, if there. 
is a clauſe of relief, or a ſeparate bond ot 
relief intimate to the creditor, at receiinz 
his bond, by 1695, c. 5. unleſs dilige nge 

has been uſed within the ſeven years. 
3. A perſon cannot compete with one 
ſeren years in poſſeſſion on a ſeiſine, or 
Rr 2 tack, 
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tack, though claiming under a preſerable 
title, but muſt, in a formal proceis, firſt 
obtain the title of the perſon who has 
been ſeven years in poſſeſſion” declared 
roid. 
Ten Tears, 

1. When the perſon againſt whom ad. 
judication is raiſed fails in the firſt alter. 
native of the ſummons, a general adjudi. 
cation goes out againſt his whole lands 
and heritage, for the principal, intereſt, 
and penalty, with the compoſition to the 
ſuperior for entering the adjudger, and 
expences of infeftment ; the lands and 
others redeemable in 10 years; and this 
is the legal upon the ſecond alternative of 


the ſummons of adjudication, by act 1672, 


C. 19. 
2. Actions of count and reckoning be- 
twixt minors and their tutors and cura- 


tors, preſcribe in 10 years after the ma- 
jority 


jority 
b 9. 
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jority, or death of the minor, by 1696, 
& 9. 

Twenty Years. 


Holograph bonds, miſſive letters, and 
ſubſcription in books or accounts, not 


atteſted by witnefles, preſcribe in twenty 


years, if no diligence is done, or docu- 
ment taken upon them within that time, 
unleſs the creditor ſhall thereafter prove 
the verity of the ſubſcription by the debt- 
or's oath, by 1669, c. 9. 

2. Reduction of erroneous retours of 
heirs, if not purſued in 20 years, pre» 
cribes—1617, c. 13. 


Forty Years. | 
r. All manner of rights and claims, 


as well moveable as immoveable, and ac-- 


tions relative to them, preſcribe in forty 
years. | 
R r 3 2. Rever- 
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2. Reverſions on a paper apart pre. 
ſcribe in forty years. 

Regiſtration of a deed does not inter. 
rupt the preſcription, 

Preſcription, 1n general, does not run 
againſt minors, nor againſt wives, 

Preſcription does not run upon a bond | 
but from the term of payment, nor upon 
2 clauſe of warrandice till eviction. 


TIT, 


pre. 


Iter. 


run 
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115 
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Of the Admiſſibility of Witneſſes, and 
of Depoſitions and Oaths, | 


HEN a proof is allowed in a pro- 
ceſs, if a liſt of witneſſes is given 

in, or they are cited to appear before the 
judge, the oppoſite party, if there is any 
relevant ground of objection againſt any 
of them, is allowed to ſtate it, which, with 
the anſwers to ſuch objections, are confi. 
dered by the judge. Country men une 


{killed in the law) are allo often named 
commiſ- 
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commiſſioners for taking proofs, and it 
would be proper they knew whom to ad- 
mit as witneſſes, and whom to refuſe, 
There was an enumeration of inadmiſſible 
witneſſes in ſtatute ad of King Robert J.; 
but the reformation in religion, the abo- 
lition of the clans, and ſeveral other cau- 


ſes, have conſpired to make it undergo 


very conſiderable alterations, ſo as to be 
at preſent a very imperfect rule. 
Objections againſt the hability of wit. 
neſſes ariſe, either, 1/7, from their ſtate, 
with reſpe& to age; adh, from moral 
character; or, 3dly, from connection with 
the party, that may create partial affection 
or undue influence. | 
And, as to the ½, pupils (i. e. males 
under 14, females under 12 „cars of age) 


are inadmiſſible. Females were formerly 


rejected as to bargains probable by vit · 
neſſes, ſettling of marches, proving that 
deeds 
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deeds were executed on death bed, pro- 
ring the onerous cauſe of deeds; but, by 
our preſent practice, they are admitted in 
every caſe, unleſs there be ſome other le- 

gal objection to them. 
24ly, Infamous perſons, convidtcd by a 
judge of crimes by the law inferring in- 
famy, are inadmiſſible; as alſo perſons 
convicted of a crime that may infer a diſ- 
regard to an oath, as known habitual 
liars, ſcoffers at religion; perfons guilty 
of falſehood (4. e. uſing falſe deeds, &c.)'or 
oppreſſion ; perſons accepting of bribes, 
or concealing the offer of them; perſons 
who have prevaricated, or depoſed incon- 
ſiſtently; perjured perſons; perſons guilty 
of ſubornation of perjury (7. e. inducing 
perſons to' bear falſe witneſs); adulterers. 
But although, as above obſerved, perſons 
convicted by a judge of certain crimes are 
inadmiſſible, yet, it is not every ſentence: 
of 
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of a judge will have that effect; it muſt 
be a judge competent to the crime, and 
tried in the manner preſcribed by law tor 
that crime. Thus, in a criminal trial in 
1773, Brown and Wilſon, for murder, the 
pannels offered an objection to one of the 
witneſſes, that he had been found guilty 
of theft, and ſentenced to be whipt, by 
two juſtices ; but the Court of Juſticiary 
found, that no man could be deprived of 
his good name, unleſs it proceeded upon 
a previous conviction by a jury trial. 'The 
ſentence of the Court of Seſlion, declaring 
a perſon infamous, is ſufficient, becauſe 
they are conſidered in many caſes as a 
jury, and alſo that of the Court of Juſti- 
ciary, where the trial is by jury. The rule, 
that nemo tenetur jurare in ſuam turpitud!- 
nem, does not apply to flight offences, 
which are puniſhed- by a moderate fine, 
or ſhort impriſonment, but is limited t0 

more 


and 
more 
limb, l 
at ſtak 
Caſes 
ſons h 
deſide 
fered 
law a 
jurar 
of re: 
thus 
ces 
in tl 


and of Depoſitions and Oat hi. 479 


more flagitious crimes, where the life, 
limb, liberty, or eſtate of the criminal lies 
at ſtake,” or to thoſe which infer infamy. 
Caſes ſometimes happen where other per- 
ſons have acted unjuſtifiably in a matter, 
deſides the party proſecuted, and are of. 
fered to be adduced; and as this is the 
law as to the party proſecuted, non tenctur 
jurare in ſuam turpitudinem, from a parity 
of reaſon, it will apply to perſons who are 
thus /ocit criminis; but, where the offen- 
ces are ſlight, &c. this is alſo over ruled 
in this caſe. Nay, it has been carried 
further ; for they have been admitted in 
occult crimes, where there was a penury 

of witneſſes, as forgery, and in treaſon.” 
za, As to the objeQtions ariſing from 
partial affection, and undue influence, 
perſons are rejected as witneſſes in the 
cauſes of certain near relations. Mac- 
kenzie and Stair ſeem to think, that the 
being 
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being within the forbidden degrees as to 
marriage, makes one inadmiſſible, Mr 
Erſkine fays, that whom the law diſallows 
as judges, on account of propinquity, it 
alſo diſallows as witneſles ; that is, father, 
brother, ſon, whether by conſanguinity 
or affinity, and uncle and nephew by con- 
ſanguinity ; and mother, ſiſter, daughter, 
mother in law, ſiſter- in: law, daughter. in. 
law, aunt, and niece, as being in the ſame 
degree, fall conſequently to be inadmil. 
ſible. But, though one cannot be brought 
in behalf of his near kinſman, he may 
againſt him at the other party's inſtance. 
But wives and children cannot be com- 
pelled to give teſtimony againſt their hul- 
bands and parents ; except as to the laſt, 
in a caſe of a purſuit for ſeparate mainte- 


_ nance brought by the mother againſt the 
father, on account of harſh treatment, 
where there are no ſervants at the time, 


or 
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or other witneſſes to be got. It is no 
good anſwer to the objection of nearneſs 
of kin, that the witneſs is as near a rela. 


tion to the adverſe party. Though the 


law conſiders baſtards as having no fa- 
thers, conſequently, as no kinſmen, by 


the father, to any perſon ; yet the deci. 
ſions have been various as to their admiſ- 


ſibility, being ſometimes received, at other 
times rejected. Tutors and curators are 
inadmiſſible, for their minors; advocates 


and agents, for their clients; in the cauſes 


in which they are employed : Tutors, ad. 
vocates, and agents, may, however, be 
brought again/? them; but the two laſt 
cannot be compelled to diſcover, upon 
oath, ſuch ſecrets of their client's cauſe as 


they may have learned from himſelf. Per- 


ſons having an intereſt in the ſuit are alſo 
inadmiſſible ; as are menial or domeſtic 


ſervants, 
88 In 
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In occult, or private facts, where there 
is a penury of unexceptionable witneſſes, 
ſome of theſe diſqualiſications are over. 
looked, in ſo far as that their depoſition 
is taken cum nota, i. e. to have ſuch a de. 
gree of weight as the judge may think it 
deſerves, though not ſo credible as that 
of other witneſſes. Thus, domeſtic ſer. 
vants have been received as to things 
tranſacted within doors. 

All witneſſes, before making oath, muſt 
be purged of malice and partial counſel, 
i. e. that they neither gain nor loſe by the 
event of the ſuit, nor have given advice 
how to conduct it; that they have not 
been taught or prompted how to ſwear ; 
that they have got no bribe, or promiſe 
of bribe or good deed, from any of the 


parties ; and that they bear no enmity or 
ill-will to either of them. But if any of 
the parties offer to, bring preſent evidence 

of 
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of a witneſs's partial counſel in any of 
theſe points, the examination cannot pro- 
ceed, though the witneſs offer to purge 
himſelf by oath. The proof of bare ex- 
preſſions ot ill-will is not ſufficient, Where 


one offers a relevant objection againſt a 
it WM witneſs, but cannot inſtantly prove it, it 


at WF cannot ſtop the examination; but he muſt 


r- Wl proteſt for a reprobator, i. e. that he may 
vs WM bring evidence of his partial counſel; and 


this he cannot do afterwards, unleſs he 
't Wl proteſt for it then. 


Report of an Att and Commiſſion. 


a At N, the eleventh day of Sep- 


, tember, one thouſand ſeven hundred and 
- WH cighty-two years, in preſence of J. M. wri- 
, compeared D. G. writer in 


ter in 


E. as agent and doer for S8. S. ſon of the 


| deceaſed W. 8. of R. and produced an 
= $82 .aQ 
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act and commiſhon, dated the eighth day 
of Auguſt laſt, iſſued by the (a) Lords of 
Council and Seſſion, in the ſuſpenſion be. 
fore them (6b) at the inſtance of the ſaid 
8. S. againſt B. C. in M. directed to the 
ſaid J. M. named by the charger's doer for 
taking the proof mentioned in the ſaid ad 
and commiſſion to be adduced by the ſaid 
8. 8. and required him to accept of the 
ſaid cominiſſion, which he accordingly 
did, and made choice of W. G. ſchook 
maſter in N. to be his clerk, and took his 
oath de fideli adminiftratione ; where com- 
peared allo the ſaid B. C. with H. 1.. wri- 
ter in —, as agent for him. Thereafter, 
the ſaid D. G. produced diligence againſt 
witneſſes, and execution thereof, dated the 
— day of September current, who were 
called, d 70 

This muſt be ſigned by the commil- 
ſton er. See of [gw > 


it 


If the commiſſion be from a ſheriff, ſay, 
betwixt (4) and (6), © ſheriff of , in 
« proceſs before him,“ purſuer in place 
of charger, and precurator inſtead of agent. 


The form of the depoſition is, Compeared 


(then follows the name and deſignatian 
of the witneſs, if or not married, his age, 
about which laſt there is no occaſion to 
be very particular; it is generally, aged 


4 years and upwards,“) who 


being ſolemnly ſworn, purged of malice 
and partial counſel, and interrogate, de- 


pones, {here take in the matter deponed 


to). Cauſa ſcientiae patet. And this is 
truth, as he ſhall anſwer to God. 

The depoſition of every witneſs muſt 
begin and end as above, muſt be ſigned 
by the witneſs, commiſſioner, and clerk ; 
and if any of the depoſitions conſiſt of 
more pages than one, the foot of each 
page, as well as the end of the depoſition, 


8 8 3 muſt 
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muſt be ſigned. If the witneſs' cannot 
write, there muſt be added, and depones 
he cannot write;“ and it is ſigned by 
the commiſſioner and clerk, as the others; 
and after all the depoſitions add, „ what 
« is contained on this and the — pre- 
ceding pages, is a juſt and true report 
« of the foreſaid act and commiſſion.” 


And this is ſigned by the commiſſioner 
and clerk, 


Regulations. for Payment of Witneſſes, 


By act of ſederunt, 21ſt December 
1765, it is enacted, That all witneſſes 
ſhall be entitled to an allowance-of 18. per 
day for their perſonal cliarges, and ſuch 


witueſſes as travel on horſeback, over and 


above the foreſaid allowance, ſhall be en- 
titled to the additional ſums following, viz. 
to the additional ſum ofs. 6 d. Sterling 


{ Or 


a! 


for ea 
18. 2 
detan 
upon 
and 
trave 
reaſo 
witn 
vere! 
agen 
brov 


not 
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for each travelling day, and to the ſum of 
18. 2d. Sterling for each day they ſhall be: 
detained in court after their appearance 
upon the citation, till they are examined 
and diſmifled ; and that the number of 
. travelling days ſhall be aſcertained by æ 


t reaſonable: computation, according to the 
witneſs's place of reſidence; to be reco» 

r vered by a ſummary warrant againſt the 
agent of the party adducer. Witneſſes 
brought into court by a ſecond diligence 
not entitled to any charges. 


Oath of Verity upon a Debt. 


At N, the — day of, one 
thouſand ſeven hundred and eighty two 
years, in preſence of G. H. Elq; of J one 
of his Majeſty's juſtices of thc peace for 
the coumy of W. campeared |. in B. 


who being ſolemnly Word and examined, 


depones,. 
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depones, That the principal ſum of —— 
pounds Sterling, and annualrent thereof 
ſince due, contained in a bill dated the 
laſt, drawn by the 


day of 


deponent upon, and acgepted by O. P. in 


Q. payable 
and lawtul debt due to the deponent by 


the ſaid O. P. and no part thereof. paid, 


compenſated, or extinguiſhed * ; and the | 


deponent has no other ſecurity therefor 
than the ſaid bill. All this is truth, as he 
ſhall anſwer to God. 


TABLE 


® If there is a partial payment, ſay here, 
except th: ſum of ———, paid in part upon 
te the 


day of —, as marked on the 


back of the ſaid bill. 


alter date, is a juſt, true, 


TA 
8. 


_ 


Stewart Courts, in Civil Caſer, by 
Alt of Sederunt March 16. 1748. 


NB. The ſums are in words in the act, 


and Scots money; but, for ſhortneſs and con- 


venience, are here given in figures, and 


Sterling. 


To Clerk and ſervants, 
For regiſtering each ſheet of 
hornings, interdictions, in- 
hibitions, and lawburrows, 
with their executions L. o 1 42 
For an extract of a horning, 
inhibition, interdiction, or 
lawburrows, with the exe - 


cution, 
For 


TABLE of Fees in the Sheriff or 
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For the firſt 3 I. 4 


For every other ſheet O 


For regiſtering every ſheet of 
<P, bonds, inſtruments of pro- 


teſt, tacks, diſpoſitions, in- 
ventories of heirs cum bene- 
ficio, and any other wri- 


. tings — — 0 


For every libel, where the ſum 
is under L. 40 Scots o 
Above L. 40 Scots — 0 

For every precept for ſum» 

moning witnefles, and par- 
ties pro confeſſo — 0 


For letters of arreſtment, or 


looſing thereof — ©) 
For a petition, or anſwer 0 
For writing a bond of cau- 

tionry © — — ©) 
For receiving thereof 0 


For producing an advocation 


— 


25 


10 


1 


For writing depoſitions, 


Every depoſition of a party L. o 


Fach of the firſt ſix witneſſes 

For every other witneſs 

To the clerk for extracting 
every precept, 

Not exceeding L. 25 Scots 

Exceeding L. 25, and not ex- 
ceeding L. 40 Scots 

Exceeding L. 40, and not ex- 
ceeding L. 60 Scots 

For writing and recording each 
ſheet of theſe decreets 

To clerks and ſervants for ex- 
tracting all decreets, acts, or 
commiſſions, in cauſes ex- 
ceeding L. 60 Scots in va- 
lue, 

For the firſt ſheet — 

For every other ſneet— 


0 
O 


O 
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O 
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But for every repeated ſheet of 
a deereet, where any acts or 
commiſſions have been ex- 

' tracted, only — 

For every ſheet of decreets of 
tranſumpt _ 

That every ſheet of an extract 
conſiſt of 49 lines, at the 
rate of 13 words in each 
line, if wrote ſheet-ways ; 
and of two pages, of 36 
lines in each page, at the 
rate of 9 words in each line, 
if wrote book ways. 

To the clerk, for every appeal 
entered againſt any decreet, 
ſentence, or judgment, for 
recording the appeal, and 
taking the bond of caution, 


to be paid by the appellant o 1 „ 


O 


L 6 o 8 


22 


Tor 
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For a general ſervice, to clerks 
and ſervants, for drawing 
the claim, and expeding the 
= ſervice, and to officers and 
witneſſes for executing the 
brieve at the market-croſs L. o 15 0 
Tor acts of curatory, and pro- 
ceſs for making up tutorial 
or curatorial inventories, 
each ſheet — — 9898 
For ſpecial ſervices for draw- 
ing the claim, expeding the 
ſervice, and giving the re- 
tour or extract of the ſer- 
vice, including officer and 
witneſſes fees for executing 
the brieves, | 
For the firſt ſheet — oO 15 
For every other ſheet —_ o 5 © 
For ſeiſines, | 
| 1 Imo, 
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Imo, The current price of the 
vellum or parchment for 
the time. 

do, For the firſt ſheet that it 
fills up of the clerk's proto- 
cal, as notary — UL. o 

For every other ſheet — 

To the clerk for taking an in- 
feftment, 

If taken at the diſtance of 
three miles, or under, from 
the clerk's oſſice, 

For an eſtate not exceeding 
2000 merks of yearly rent 1 

If exceeding 2000, and not 


exceeding 5000 merks 2 
If exceeding 5000, and not ex- 
ceeding 10, ooo merks 3 


If exceeding 10, ooo, and not 
. exceeding 20, ooo merks 4 


pt | 


101% 


And 
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And for any eſtate exceeding 


20,000 merks — IL. 5 5 © 


And no more, whatever the 


eſtate be. 
If taken at more than three 
miles diſtance from the 


clerk's office, he is to be 


paid, beſides the above fees, 
For every mile above three, 
and not exceeding ten 
For every mile exceeding ten 
For ſequeſtration of a bank- 
rupt tenant's effects, ſuch a 
ſum as ſhall be judged rea. 
ſonable by the ſheriff, 
The higheſt not exceeding 
The loweſt not under 


For every perſon qualifying in 


terms of law, and for the 
certificate thereof — 
ES 


For 


% alle Of Rr > 


For tranſacted proceſſes and 

7 decreets, the half of what 
they would have amounted len 
to if extracted. 

Services of relics to their terce 


© 


A — © 


to pay one half of ſpecial ſer- 
vices; ſervice of tutory, and 
of idiotry and furioſity, as. 
general ſervices; and that 
witneſſes be paid for as in 
other proceſſes. 
To the officer for ſummoning 
a party or witneſs, or char- 
ging to make payment, or 
decreet or precept, 
To himſelf and witneſſes to the 
execution _ L. 8 0 8 
But if the parties or witneſſes 
cited or charged exceed 
three in number, and are 


within 


in the Sheriff, &c. Courts, 497 


within one mile of one an- 


other, only for each L. o o 6 


lem, For each mile the officer 
and his two witneſſes travel 
from the place of his reſi- 
dence, 6 d. more, provided 


always that the whole ſum 


paid the officer, for himſelf 
and his two witneſſes, do 


not exceed half. a- crown for 


one day, whatever be the 

number of miles, or of wit- 

neſſes —— — 
To the bar officers that at- 


tend the court, for the oath 


of each party or witneſs _ 
For executing. a caption for 
reproduction of a proceſs 
The officer, for himſelf, wit- 
neſſes, and appriſers, &c. 
to be paid for poindings at 
1 t 3 


the 
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the diſcretion of the party 
employer, for which the of- 
ficer aſſigns him the ſheriff 
fee. 


The Fees in Circuit Courts in Civil 
Cauſes. 


For enrolling the cauſes in a 
roll to be made up before 
the fitting of the circuit 
court — a Po 4 
For every party and witneſs's 
depoſition, 8 
To the clerk — '— © 1 © 
To the macer — — oO © 4 
To the clerk, 
For an extract of the Lords 
ſentence or judgment oO 5 © 
For each perſon qualifying in 
terms of law, and for the 
certificate 'thereof | '— | 01.2 0 
Fees 


I 


vil 


Wo Ae ad 
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Fees in Suſpenſions and Advocations, 


Writers dies of drawing the 
bill—firſt ſheet — I. 

Every other ſheet — 

Clerk to the bills, his fees at 
preſenting bill of advocation 

Ditto, his fees at preſenting 
bill of ſuſpenſion —— 

If more complainers than one, 
for each complainer after 
the firſt, and under ten, one 
half merk Scots, or 

If off a bill day, extra 

Borrowing the bill when ſiſted 

Making notorial copy — firſt 
ſheet — — 

Every other — — 

Intimating, if no travelling, to 


the court, or to the party, 


and if no copy to make o 


O 
O 


0 


O 


O 
O 
O 


O 


by. 


— 


hand 
1 * 


oo Table of Fees in 
I copying, each ſheet L. o o 8 


A reaſonable allowance for tra- 
velling. | 


Copy marked for, and got by- 


the charger at the bill-cham- 
ber—each ſheet — 

Anſwers thereto, writers dues 
as for drawing a bill. 

Clerk to the bills, his fees at 
preſenting — 

Borrowing — — 

Replies, duplies, &c. writers 
dues, and borrowings, as 
before. 

To the clerk for each 

To Lord Ordinary's clerk for 
reading papers at adviſing, 
paid by the ſuſpender or 
advocator if paſſed, by the 
other party if refuſed 

Dues of paſſing the bill 


. 6 
0 
ny 

2 6 Fo 

If 

O 2 b T. 
3 6 
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Dues of writing bond of cau- 
tion — — 

— of receiving ditto 

Expeding the letters, which 
are tranſcribed from the bill, 
and to the will, are only 
charged. as copying, at 8d. 
per ſheet, and for the will is 
charged drawing an addi- 
tional ſheet — 

Dues of ſigneting — 

Putting up proteſtation 

If the bill is refuſed upon an- 
ſwers, &c. for certificate 

For ditto of no caution 

If bill is refuſed with expences, 
for extracting decreet of ex- 
pences — — 

If the Court is Petitioned, 

To drawing memorial for law- 

yer to draw petition | 


© 


Lo:0::k: 6 
1 


O 
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To lawyer a fee to draw pe- 


To his clerks — 

To printing each ſheet of eight 
pages 4to, beſides for mar- 
ginal notes — — 

To making copy for the pro- 
ceſs, each two pages of 
writ — — 

To clerks dues of ditto 

To tranſmitting from dill. 
chamber to inner- houſe 

To ditto back again after be- 
ing adviſed — 

And the clerk to the bills 
charges double fees for paſ- 
ſing, or certificate of refu- 
fal, if adviſed by the courk. 


TABLE 
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STAMP DUTIES 


VERY ſkin or piece of vellum or 

parchment, or ſheet or piece of pa- 

per, on which ſhall be ingroſſed, written, 
or printed, any 

Inland bill, promiſſory, or other note, 

draft, or order, under L. 50, after iſt 


? 
Auguſt 1783, by act 23d Geo. III. pays 
a ſtamp duty of L. o 0 6 
Ditto of L. 50 or upwards W 


foreign bills of exchange, i. e. 
drawn in Britain on a fo- 
P reign country, and every 


double or copy thereof o oO 6 
Bill, 


594 

Bill, note, draft, or order, pay- 
able on demand, under 

| L. o 

Ditto on demand in Scotland, 
under 21 8. does not pay ;— 


; IO — — 


but by a later act, no duty 
is payable if under 40 8. 
See Tit. on Bills. 
Receipts for L. 2, and under 
L. 20, after 1ſt September 
1783, by ſaid act 23d Geo. 
III. — =_ 0 


0 
Ditto for L. 20 and upwards © .o 
0 


Ditto in full of all demande o 
See Tit. of Receipts and Diſcharges. 

By act 12th Ann. cap. g. made 
perpetual by 6th George I. 
there is impoſed on all 
deeds not otherwiſe char- 
ged, a duty of 6d, to which 

a further duty of 18, is ad- 


93 


Þ» +» DD 


ded 
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ded by zoth Geo. II. I757, 
of 1s. by 16th Geo. III. 
1776, of 18. 6d. by 17th 
Geo. III. 1777, and of 18, 
by 23d Geo, III. 1783, in 
all _ — I. o 5 „ 


Under which may be comprehended, 

Bonds and obligations for performance of 
deeds, excepting bonds for payment of 
money, to be after taken notice of ; 

Aſſignations, tranſlations, retroceſſions, 
and other conveyances of perſonal 
rights; | 

Diſpoſitions of any moveable ſubject, and 
conveyances thereof ; 

Backbonds, declarations of truſt, facto- 
ries, and procuratories per ſe ; 

Total diſcharges of perſonal bonds, obli- 
gations, and contracts for payment of 
money, or performance of facts and 


Uu deeds, 


356 "Wy" 


deeds, if on a paper apart, and alſo of 
decreets and ſentences; 


Contracts of marriage; Ri 
Ditto of victual; Ve 
Ditto of excambion ; H 
Charter parties ; D 
And all other contracts and agreements Fe 
betwixt parties; (the tax of 6 s. on a. * 
greements, by 23d Geo. III. net extend: P. 
ing to charge any agreement made in Seot- 
; land that ſhall be ſtamped with the duty P 
; required on deeds ; as obſerved in Tit R 


Firf) ; it is thought, in Stotland, they 
muſt be conſidered as deeds of impor- 


tance, and requiring a ſtamp of 5s. it 
5 above L. 100 Scots. 
Vendltion of ſhips, and con veyances there. 
of; 
Preſentations to churches, chapels, bur- 
wy aries, ſchools, and other benefices, 
. Leeds of mortification, and donations 
delivered 


of 
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delivered by parties in their own life- 
time; | 1 

Revocations by minors and by wives; 

Voluntary interdictions; . 

Heritable rights and ſecurities; as 

Diſpoſitions; 

Feu. rights; 

Wadſets; 

Procuratories of reſignation, both in fas 
vorem and ad remanentiam ; and 

Precepts of ſeiſine, when on papers apart; 

Reverſions, regreſſes, renunciations, and 
grants of redemption, diſcharges of re- 

verſions; 

And all other rights and conveyances of and 
concerning ſuch heritable ſecurities, (ex- 
cepting heritable bonds, as falling under 
the duty upon bonds after mentioned); 

Real ſecurities granted by one party to 


another, affecting the granter's eſtate, 


Whether in city or country; 
Vu 2 L.iferent 


* 
— 


— — — * — 
— == 
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Liferedt-provihons;- 11 7 
Tacks, leaſes, aſledations ; 
Gifts or conveyances of caſualties of ſu- 
periority granted by ſubject ſuperiors; 
and, | 
Grants of commiſſions, by ſubjeQs, to any 
office or employment in Scotland; 
General diſpoſitions ; | 
Submiſſions are, in practice, written on 
paper paying this ſtamp- duty; 
Decrezes-arbitral, if written on a ſeparate 
paper from the ſubmiſſions, the more 
particularly, as by ſaid act 23d Geo. 
III. every award (which is the fame 
with a decree arbitral) is charged with 
- 58.3 but as they are, in practice, ge- 
nerally written on the back of the ſub- 
miſſions in Scotland, it is thought this 
is ſufficient, on account of the prac- 
tice, in the fame manner as inſtru- 
ments of ſciſine in England are indor- 
; | ſed 


Stamp Duties. Fog 
ſed on their warrants, and therefore de 
not pay. * ;. | 

ladentures, in practice, pay as other con- 
tracts, beſides the 6d. per pound of 
apprentice fee under L. 50, and 18. 
per pound above it; | 

Excepting indentures for binding poor 
pariſh and charity children apprentices, 
which pay no duty. | 

The following do not pay: 

Teſtaments ; See Tit. of; Tetaments.;- 

Nomination of tutors and curators, as be- 
ing of a teſtamentary nature; 

Judicial deeds in Scotland, as inſtruments 

| of protelt ; 

Bail-bonds, or bonds of cautionry to an- 
ſwer tor a crime, or jedicio fi, or in 
ſuſpenſions, looſing of arreſtments, law- 

Uu 3. burrows,, 


It has been decided lately, that a decreets 
arbitral is valid written on the back df the ſob. 
miſſion, without paying duty. 
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burrows, or enactments made in court. 4 
books. | 

Inventory, or catalogue of furniture, goods, 
or effects, made with reference to any 1 
agreement, or for fecurity of any per. 
ſon, (except inventories producible in þ 
eccleſiaſtical courts, and chattels dl. 

* ſtrained for rent in arrear) L. o 2 6 E 


Receipts and diſcharges of le- 
gacies-Teft by will, or of 
moveable effects divided by 
ſtatute, or cuſtom, by act 
20th Geo. III. under L. 20, 
pay — — o 2 6 2 
P Above L. 20 and under L. 1oo 0 '5 o 
J. 100 and upwards, 20s. or 1 0 © 
And, by 234 Geo. III. not ex. 
ceeding L. 20, an addition 
al duty of 2's. 6 d. which, 1 
| .: - with the preceding duty of 
28 6d. is — — o 5 0 


5 
— 
c 
— 


| 

| 

| 3.0 
| | ; % 


e 
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Above L. 20, and leſs than 


L. 100, an additional duty y 
of 5s. is — — L. o 19/0 


mer duty of 20 8. is 42 G Q- 


And a like additional ſum of 
20 8. upon every other L. 100. 


But this laſt act, impoſing the 


additional duty, does not: 
affect legacies, &c. left, or 
falling, to the wife, children, 
or grandchildren, of the teſ- 
tator, or perſon deceafing; 
And, by 29th Geo. III. if to 


the amount of L. 400, an 47 
additional duty of 20s. ; and 
for every further L. 100, a yy 


like additional duty of 20 8. 
This laſt duty does nor extend 

to the wife, children, or 

grandchildren. „„ 


Bet Tit. of Receipts and Diſcharges, | 
Bonds 


| 
| 
| 
| 
= 
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Bonds for payment of any ſum: or ſums of 
money, by ſaid 12th Ann. paid 6d, ; by 
zoth Geo. II. a further duty of 3 8. ; by 
16th Geo. III. of 18.; by 17th Geo. III. 
of 18. 6d: ; amounting together to 48.; 
and by 23d Geo. III. bonds for above 
L. 100 pay an additional duty of 58.; 
for L. 500 and upwards, an additional 
duty of 108.; the preſent duties then are, 

Bonds below L. 100 I. e 45:0. 

Above L. ioo, and below 
L. 500 — — 0 89 © 

For L. 500 and upwards o 14, © 

Bail-bonds always excepted, as 

above mentioned. 
Grant or letters patent of any 
honour dignity, promotion,. 
franchiſe, liberty, or privis 
lege, to any perſon or per- 
ſons, body politic, or corpo- 
rate, by ſaid 12th Ann. a: 
| duty 


x 
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duty of 40's. ; and by 234 
Geo. II. an additional duty 
of 408. is — [. 4 © © 

Admittance, or inſtrument for 
admitting of any 

Fellow of the college of phyſi- 
cians, 

Or of any 

Attorney, 

Clerk, | HE. 

Advocate, 5 

Procurator, 5 

Notary, 

Or other officer or officers in 
any court or corporation, 
(not being annual) yielding 
not under L. 10 per ann. by 
12th Ann. pays 40 8. and by 
23d Geo. III. an additional 
duty of 408. is — 4 0 6 
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The ſpirit of this act, ſo far as regarded 
procurators who practiſed in more 
courts than one, ſeems to have been, 
that they were liable to pay this duty 
at firſt admitting procurator; and, tho 
admitted into more courts, were not 
liable for any further duty. It is be- 
lieved this duty has not been paid by 
the procurators in Scotland, as few or 


none of them have ever taken out an 


extract of their act of admiſſion; and 
every queſtion in regard to this point 
is now put an end to, it is imagined, 
by ſtatute 25th Geo. III. after taken 
notice of, 

Beneficial warrant under his 


Majeſty's ſign manual, by 

12th Ann. 2 8. 6d. and by 

23d Geo, III. (except war- 

rants or orders for the ſer- 

vice of the army, navy, or 
ordnance) 


Stamp Duties. 5155 


ordnance) an additional du- 
ty of 5 s. — 8 6 


Transfer of ſtock in any com- 


pany, ſociety, or corpora- 
tion, by 12th Ann. 2 8. 3d. 
and by 23d Geo. III. an ad- 


ditional 2s. 3d. _ 5 3- 6 
Charter or ſeiſine of lands 


holding burgage in Scot- 


land, by roth Ann. 28 3d.; 


by 17th Geo. III. 18 6d.; 
by 23d ditto, 18. additional o 4 9g 


Seiſine upon any mortgage, wadſet, heri- 


table bond, alienation, or diſpoſition 
or upon any charter, precept of clare 
con/tat, retour, appriſing, or adjudica- 
tion of lands or tenements holding of 
any ſubjeCt in Scotland, a like ſum. 


Charter of reſignation, confirmation, no- 


vodamus, a charter upon appriſing or 
adjudication, 


56 255% La 


— made or granted by ſuch 
ſuperior, or others as aforeſaid, in | Scot- 
land, 2 like ſum. 
Seiſines upon crown chatters do not Pay 
any ſtamp duty. 
Principal or original inſtrument of ſur- 
render or reſignation of any meſſuages, 
- houſes, lands, tenements, hereditaments, 
tithes, mills, fiſhings, and other heri. 
.. table rights, or any of them, to be made 
to any of his Majeſty's ſubjects, who are 
or ſhall be the ſuperiors thereof; or to 
any city, town, burgh, or corporation; 
or to any magiſtrate, or others who have 


: | power to receive ſuch ſurrenders or re- 
ſignations, the like ſum. 
No more deeds than one can be written 
on the ſame ſheet of paper, except the 
few. relative ones before mentioned, of 
receipts or diſcharges on the back of 

. unregiſtered obligations, or contracts, 


or decreets. arbitral, and the like, 
By 
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; By an act of 23d Geo. III. there is, from 
bs and after 1ſt October 1783, a duty im- 
poſed upon the entry of any burial, 

y marriage, birth, or chriſtening, in the 
regiſter of any pariſh, precinct, or place 

r- in Great Britain, of L. o o 3 
And, by this act, every parſon, vicar, or 
curate, or other perſon having autho- 
rity to make entries of burials, mar- 
riages, births, or chriſtenings, who 
ſhall, after ſaid 1ſt October 1783, en- 
ter any burial, &c. before the parch- 
ment, vellum, or paper, on which the 
entry of ſuch regiſter ſhall be made, 
ſhall have been duly ſtamped, every 


parſon, &c. ſhall, for every ſuch of- 

* fence, forfeit the ſum of L. 5. 

Every parſon, &c. is thereby veſted with 
full power and authority, previous to 
the making the entry of any burial, 

Ct: Ke. to demand and receive from the 
By XK x under- 


undertaker, or other perſon employed 
about the funeral, or from the parties 
married, or from the parent of the 
child whoſe birth or chriſtening is re- 
giſtered, or other perſon requiring the 
chriſtening of ſuch child, the ſum of 
3d.; and upon refuſal, he, ſhe, or they, 
ſhall, for every offence, forfeit and pay 
the ſum of L. 5. | 
The church-wardens and overſeers of eve- 
ry pariſh, or one of them, are to pro- 
vide books for the regiſtrating of bu- 
rials, marriages, and chriſtenings, with 
fuch ſtamps as by the act is directed, 
and ſhall pay for the ſame out of the 
ratęs under his or their management, 
and from time to time to receive back 
the money which ſhall be ſo paid, from 


the perſon authoriſed to demand and 
receive the ſame. And in the caſe of 
|, .Fxtra-paroctual places, ſuch book or 
e books, 
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books, with ſuch ſtamps as aforeſaid, 
ſhall be provided from time to time, 
by the perſon 'whoſe duty it ſhall be to 
make entries of burials, marriages, 
births, and chriſtenings. | 

Parſons, &c. ſhall not be ſubject in the 

penalty for an entry, by licence of 
three of the commiſſioners. 

Does not extend to burials of perſons 
from any workhouſe or hoſpitaĩ, or at 
the expence of any charity, or to the 

birth or chriſtening of any child whoſe 
parents receive pariſh relief. 


But extends to quakers. 
Receiver. general, and head diſtributors, 


or other perſons appointed to receive 


the duty, to make an allowance to eve- 


ry parſon, &c. or other perſon receiv- 
ing the ſaid duty, as a recompenſe for 
his trouble in accounting for the ſame, 


at the rate of 28. in the pound, out of 


X x 2 the 


3 20 I Jun Ble 9 of . 


the monies by them regularly account. 


ed for and paid to ſuch mi, 
ral or head diſtributor. ; 


Proſecutions for recovery of ee and 


offences againſt the act, to be deter. 


mined by a neighbouring juſtice. Ap. 
peal may be made to the quarter fel. 


ſions; upon conviction, warrant may 


be iſſued for levying the penalty upon 


the goods and chattels.of the offender, 
which ſhall be ſold, if not redeemed 


within four days, ſurrendering to. the 


party the overplus, if any. 


The. juſtices may mitigate penalties and 


forfeitures; reaſonable coſts to officers 
and informers being allowed above ſuch 
mitigation; ſo as the mitigation do not 
reduce the penalties to leſs than a moie- 
ty of the penalties incurred, over and 
above the coſts. 


One 


It 1 
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One, moiety to go to his Majeſty, his 
heirs, ec. and mier to the infor- 
mer and proſecu tor. 
Defendants obtaining verdict for — 
entitled to treble coſts. ; 
By Ratute-2 5th Geo. III. for and in reſpect 
of every-warrant, mandate, or authority, 
given to any ſolicitor, attorney, notary, 


proctor, agent, or procurator, to com- 
-nience, carry on, or defend any ſuĩt or 
proſecution in any ecclefiaſtical court, or 
in any of the courts of admiralty, or in 
any of his Majeſty's courts in Scotland, 


or in any other court holding pleas, 


where the debt or damage ſhall amount 
to 408. or more, there ſhall be eharged 

a ſtamp duty ofß — L. o 2 6 
It will be obſerved, that it is not the in- 
tention of tins act that the mandate be 
written on paper paying this ſtamp du. 
ty: The mandate may be written as 
N x 3 formerly; 
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formerly; but the procurator or agent 

muſt, before commencing any action, 

for gain, fee, or reward, give into the 
officer appointed by the court for re- 
ceipt and entry thereof, a memoran- 
dum, or minute, on paper duly ſtamp- 
ed, of his authority, containing the 
names of the parties, of the court, and 

of the agent or procurator, &c. 

No action to be ſtaid, though the memo- 
randums or notes ſhould not have been 
2 .properly entered. 

Duty not to be charged to clients; and, 

if paid, to be repaid with coſts, 

_ Perſons not immediately employed by the 

SO parties, may charge the duties'to the 

ſolicitors, &c. for whom they act. 

If a defendant is added after commence- 

ment of the action, a new memoran- 

dum is not neceſſary. 

Not to extend to any ſuit for leſs than 40s. 


A Wü Sixpence 


ne 
he 


8. 
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Sicpence in the pound allowed to the 
» clerk or officer entering the memoran- 
dum, by the receiver general. 
By the ſaid ſtatute 25th Geo. III. every 
ſolicitor, attorney, notary, proctor, a- 


gent, or procurator, admitted, enrolled, 
or regiſtered, in any eccleſiaſtical court, 


or in any of the courts of admiralty, or 


in any of his Majeſty's courts in Scot- 
land, or in any other court in Great 


Britain holding pleas, where the debt 


or damage ſhall amount to 408. or 


more, ſhall, previous to his commien- 


cing or defending any ſuit or proſecu- 
tion, take out annually a certificate of 
ſuch his adtmifion,; A or q regh- 
ſter. olle 


For and upon every ſuch certificatecſdita- 
ken out by «ny lulicitor, &c.iwho ſhall 


reſide in London, Weſtminſter, the 


l of mortality, or within the city of 
Edinburg '!:, 


| 
4 
| 


| 
| 
| 


524; . Table 7 7 


Edinburgh, there ſhall be charged a 

ſtamp duty of — I. 5 0 
For and upon every ſuch cer- 

tiſicate ſo taken by any ſoli- 

citor, &c. who ſhall reſide 

in any other part of Great 

Britain, there ſhall be char- 


ged a ſtamp duty of a 


From aſt November 1785, every aGing 
ſolicitor, &c. ſhall annually deliver. in 
a note ol his name and reſidence in his 


proper hand writing, ſtamped with the 


proper ſtamp denoting the foreſaid du- 
ty, to the officer appointed by the judge 


of the court to enter the ſame, w ho! 1s 


to certify the delivery thereof, and en- 
ter the ſame, on payment of a fee of 
oue ſhilling. 

Certificates muſt be renewed ten days ** 
fore expiration, * 


999 


Penalty 


21 58 14 


P. 


P 


Stamp Duties. 525 


Penalty for refuſing to iſſue, or improper- 
ly iſſuing certificates, L. 50, Rn 
damages ſuſtained. 

Perſons reſiding 40 days in a year within 
the limits of the higher duties, are to 
pay the ſame. | 

Penalty on acting without certificate, or 
giving in a falſe place of reſidence, 
L. 50, and made incapable of main- 
taining action for recovery of fees, re- 
wards, or deburſements, on account of 
carrying on or defending ſuch action. 

Perſons having taken out certificates may 
act for others, who have alſo taken them 
out. 1 

Perſon, under one certificate, may act in 
any other court! in which be! is admit- 
ted. | 

Perſons entitled to conduct cauſes ex officio 
liable to the duty, —unleſs their offices 


are chargeable with land tax. 
Practice 


5 
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Practice of courts not to be altered on 
account of this duty, or of that upon 
mandates, unleſs the court think fit. 

This duty not to be (in any manner of 

way) charged to clients, and if paid, to 
be repaid with coſts. | 

Penalties, in relation to any part of this 
act, to be recovered before the court of 
Seſſion, Juſticiary, or Exchequer, with 
colts, ; 

Proviſions with regard to former acts ex. 
tended to this. 

And, by 26th Geo. III. for every ſheet 
of any depoſition or depoſitions of wit- 
neſſes in the Courts of Seſſion, Com- 

miſſion of Teinds, Court of Admiralty, 
Commiſſary Court of Edinburgh, infe- 
rior courts in civil cauſes, or affidavit 
or depoſition in Exchequer, a ſtamp 
duty of — — L. o 1 © 


An 4 


Sl 


** 


Stamp Duties. $27 jp 


And for every ſheet of an extract, or at« 


teſted copy of any deed, inſtrument, or - 
writing, (except proteſts of bills under 
40 8.) given out from any public regi- 
ſter, a ſtamp duty of L. o 1 © 


Not to extend to charge with the duty 
any depoſitions for the public intereſt, 


nor in civil cauſes of L. 5, excluſive of 
coſts, or cauſes in the poors roll, or ex- 
tracts of decrees, other than ſuch for- 
mal decrees of regiſtration as are uſu- 
ally annexed to extracts of writings. 


Sheet to conſiſt of tour pages of 36 lines, 


with g words in the line, or 1236 words, 
and not more, under the penalty of 


To 3D 


T1816. 
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